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Regulation of Transportation * 
By Honoras.ieE CHARLES D. MAHAFFIE 


Interstate Commerce Commissioner 


It is a privilege to address the Eastman Foundation Class. Your 
membership in the class, and its program will be appreciated by you all 
the more as you progress in life. Particularly will you find this to be 
true as you strive to emulate the qualities of the scholar and statesman 
whose memory we cherish. Eulogy, and biography, though perhaps ap- 
propriate, I pass. Time here would not do justice to the former and you 
know much of the latter. Mr. Eastman devoted his life to work having 
todo with the regulation of transportation. 

It was my good fortune to know him, and his work with the Inter- 
state Commerce Commission during his long period of service from 1919 
tothe end, in 1944. I was associated closely with him from 1922, when I 
beeame Director of the Commission’s Bureau of Finance. In the work 
of that bureau he was especially interested and gave it much of his time. 
In 1930, when I was appointed to the Commission, I was assigned to the 
same Division with him. Thereafter our problems were much the same, 
except for the period that he served as Federal Coordinator of Transpor- 
tation under the Emergency Transportation Act of 1933, and during the 
time he was Director of the Office of Defense Transportation in the recent 
war. In those assignments I shared many of his problems. 

I would like to bring to your attention some of the phases of the 
subject which Mr. Eastman studied so diligently and to which he con- 
iributed so much. Let us consider briefly : 


The basis of regulation. 

Its development in the United States. 
Its present scope, and 

The organization to effect it. 


Industry of man in all ages has increased his need for things not at hand. 
Equally his need for the advantageous disposal of the products of his 
labor. Transportation quickly appeared an essential. Those who have 
furnished transportation generally to all desiring it, from the early days, 
have been considered as engaged in a public calling to which attach public 
responsibilities. The historical basis for regulation is the recognition of 
that fact and the consequences that necessarily follow. Such a calling 
always has been considered as impressed with a phase of public interest 
having direct bearing on certain rights and duties. A public carrier has 
Property rights as a person. It performs transportation under contract. 
i making the contract it has a right to fix the price, generally termed 


repared by Mr. Mahaffie for delivery before the Eastman Foundation 
Amherst College, Amherst. Massachusetts. Engagements in Washington 
prevented Commissioner Mahaffie from delivering this address in person. 
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rate, or fare. It has a right to demand its charge in advance. The under. 
taking is such that the carrier must be trusted with complete possession 
of the property transported. It is responsible for the safety and welfare 
of the person carried. The carrier-shipper or carrier-passenger relation 
places the carrier under responsibility in some respects, as an insurer. 
The nature of the calling led the public to assert the right to a reasonable 
and a non-discriminatory charge. Enforcement of this right caused 
some character of regulation to attach almost from the beginning of such 
carriage. 

One of the earliest English cases defining the obligations of a carrier 
is Jackson v. Rogers, 2 Show, 327, which was decided in 1683. The com- 
plete report reads: 


This was an action on the case for that whereas defendant is a 
common carrier from London to Lymmington et abinde retrorsum, 
setting forth as the custom of England, that he is bound to carry 
goods, and that the plaintiff brought him such a pack, he refused to 
carry them, though offered his hire. And held by Jeffries, C. J., 
that the action is maintainable, as well as it is against an inn-keeper 
for refusing a guest, or a smith on the road who refuses to shoe my 
horse, being tendered satisfaction for the same. Note, that it was 
alleged and proved that he had convenience to carry the same; and 
the plaintiff had a verdict. 


Not only as an authoritative legal determination but also as an example 
of concise use of words, this report is worthy of notice. 

In Munn v. Illinois, 94 U. S. 113, 126, (1876) our Supreme Court 
dealt with the problem as follows: 


Property does become clothed with a public interest when used ina 
manner to make it of public consequence, and affect the community 
at large. When, therefore, one devotes his property to a use in 
which the public has an interest, he, in effect, grants to the public 
an interest in that use, and must submit to be controlled by the 
public for the common good, to the extent of the interest he has thus 
created. He may withdraw his grant by discontinuing the use; but, 
so long as he maintains the use, he must submit to the control. 


The rights of shipper and carrier, when controversy arose from the 
carrier undertaking, remained for many years a matter for determina 
tion by the courts. Federal regulation of transportation agencies by 
statute was first undertaken in this country in 1887. The basis for that 
action on the part of Congress is found in the many writings whieh 
record the development of our commerce and the history of our carriers. 
There are four works in particular dealing with the background of the 
subject which Mr. Eastman kept easily accessible and which he often 
consulted. They are: 


History of Transportation in the United States Before 1860. 
A History of American Railways (Thompson). 
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The Granger Movement. 


Records of Hearings Prior to the Adoption of the Act to Regu- 
late Commerce, 1887. 


The first of these is a study prepared under the direction of Dr. 
Balthasar H. Meyer, who served as a member of the Interstate Commerce 
Commission from 1910 to 1939. In it he had the assistance of eminent 
scholars and of the Carnegie Institution. It describes the development 
of commerce and the improvement of trails, roads, and natural water- 
ways in the early days in various parts of the country. Soon after 
settlement, betterments in the highways and transportation instru- 
mentalities were undertaken in order to facilitate commerce and travel. 
Mud roads were improved. Some were converted to plank roads. The 
natural waterways were developed and supplemented by canals. As 
funds were invested in improvement of the highways, tolls, in many 
instances were exacted for their use. The measure of the charge, or 
toll, often caused dissatisfaction. The complaint sometimes related to 
the amount of the charge, often to alleged discrimination among patrons. 
As more public moneys were spent in the improvement of roadways and 
canals, the public interest in such works became greater and before long 
the matter found its way into politics. As new and improved means of 
transport were employed, a struggle which was, in its essence, a question 
of the survival of the fittest, played its part. A notable instance of this 
rivalry was dramatized in the race between the horse and Peter Cooper’s 
engine, The Tom Thumb, in 1830. 

The second of the works mentioned is Thompson’s History of Amer- 
ican Railways. It purports to cover 10 decades, and has many pictures 
and illustrations. The pictures and text present an interesting review of 
the means of travel and transportation before and after the arrival of 
the so-called iron horse. Numerous comparisons are made of the pass- 
enger and freight rates and charges and of the postal rates in effect at 
various times. It is axiomatic that as the highways and instrumentalities 
of transport and travel have been improved charges generally have been 


reduced. Thompson cites postal rates set out in the Act of Congress of 
April 9, 1816, as follows: 


Miles Cents 
Letter of one sheet 6 
Letter of one sheet 10 
Letter of one sheet 12144 
Letter of one sheet 181% 
25 


Double letter, the double of these rates. 


Facilities afforded by the development of the railroads gradually had 
an effect on these rates. 


_ Although mails were first carried by railroads in 1834, and all 
railroads had been declared post routes in 1839, it was not until 
March 3, 1845, that postage on letters was reduced to 5 cents within 
300 miles and 10 cents for greater distances; and not until 1851 was 
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3 cents made the rate for carrying a half-ounce letter by mail for any 
distance under 3,000 miles. Only the railways as developed in the 
United States and Canada have made the carriage of one-ounce 
letters all distances on this continent for 2 cents postage possible. 


The author presents an interesting account of the development of 
waterways and particularly of canals. He makes the following observa- 
tion with respect to schedules and charges before and after the construc- 
tion of the Erie Canal: 


It is interesting to recall that three fast-walking horses could 
draw a canal boat four miles an hour on its placid bosom, and it is 
recorded that ‘‘at the end of the fourth day from Schenectady the 
jaded traveler reached Buffalo.’’ Where it had previously cost $5 
and taken 30 days to ship 100 lbs. from Philadelphia to Columbus, 
Ohio, after the Erie Canal was opened the time was reduced to 20 
days and the cost to $2.50. 


Many miles of canals came into use during the period 1817 to 1849. 
Between 1815-1830 experiments were made in operating railroads. 
Thompson gives the following account of the first railroad in the United 
States : 


We have now arrived at the time when track and power were to 
be combined to give America its first railways. To the Baltimore & 
Ohio belongs the honor of that historic conjunction of the elements 
that were to link the distant states in the Union that was to prove 
indissoluble. At the ceremony for breaking ground for this road 
on July 4, 1828, Charles Carroll of Carrollton, then in his 92nd year, 
said: ‘‘I consider this among the most important acts of my life; 
second only to that of signing the Declaration of Independence, if 
even second to that.’’ He lived to see it completed to the Point of 
Rocks, 73 miles from Baltimore. 


(Other historians do not always agree with Thompson as to figures and 
dates.) He, like other writers on the subject of the development of our 
commerce and the history of our carriers, reached the conclusion that so 
much of our transportation having become interstate in character by 
about 1880, state regulation and common law actions in courts were n0 
longer adequate for the protection of shippers. Federal regulation gen- 
erally was conceded to be necessary and perhaps overdue. The conclusion 
is stated as follows: 


*** Out of the fierce competition of the roads had grown abuses of 
special privileges and preferences. These arrangements took the 
form of special rates, rebates, drawbacks, under billing and manipu- 
lated classifications. Unjust and unfair practices had become 80 
general and their beneficiaries so numerous that the demand for 
their reform gradually crystallized into Congressional action. In 
regard to some subjects of complaint there was much to be said on 
both sides of the question. This was specially true in regard to the 
discriminating rates on the short and long haul business. 
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Another of the books mentioned above is one by Solon Justus Buck 
describing The Granger Movement. He also was aided by scholars and 
by the Carnegie Institution. In it is presented A Study of Agricultural 
Organization and its Political, Economic and Social Manifestations. 
Pertinent to our subject is the following: 


Farmers and Railroads 


The farmer’s prosperity depended as much on his ability to 
send the crop to the consumer cheaply and get back in return the 
variety of articles which he required for his consumption, as it did 
on his ability to produce those crops. To help in the solution of 
this problem of distribution, two things were desired by the farmers: 
a cheapening of transportation and a reduction of the cost of han- 
dling commodities by the middlemen who stood between producer and 
consumer. It was in connection with these two aspects of the prob- 
lem of distribution that the‘work of the Granger movement was most 
significant. 


It was in the shape of rates or tariffs, however, that the railroad 
problem was most closely brought home to the farmer. The charges 
preferred were that railroad rates in general were too high and that 
gross discrimination was practised in fixing them. When the Iowa 


farmer was burning corn for fuel, because at fifteen cents a bushel it 
was cheaper than coal, while at the same time it was selling for a 
dollar in the East, he felt that there was something wrong and quite 
naturally accused the railroads of extortion. Furthermore he looked 
upon the various discriminations in rates, justifiable or otherwise, as 
evidence of extortion; for if the railroad could afford to make one 
rate in one instance why could it not in all? The railroads and their 
apologists, in answer to this charge of extortionate rates, pointed to 
the small average dividends which were paid and maintained that 
the rates were not high enough to give a reasonable return on the 
investment, but the extensive over-capitalization of railway values 
weakened the force of this argument. It is probably true, as the 
railroad men claimed, that the maximum rates were fixed, not by 
the profit desired but by what the traffic would bear, but it is also 
true that the existence of a large capitalization and the desire to pay 
dividends thereon sometimes prevented reductions which would 
otherwise have been forced by public opinion. 

There were many forms of discrimination in railroad rates but 
those complained of at this time were principally of two sorts: dis- 
crimination between places, or charging higher rates at intermediate 
points than at points where competition in the shape of other roads 
or water routes prevailed; and discrimination between persons, or 
giving better terms to certain favored individuals or firms than were 
enjoyed by the general public. The claims of the farmers that rates 
were raised at intermediate points to make up for losses at competi- 
tive points are probably not true but there was, nevertheless, a 
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distinct injury to the unfavored places in the advantages given to 
their better situated rivals. Of discrimination between persons, 
there can be no justification. It appeared in the passenger service 
mainly in the shape of free passes, the political aspects of which 
were more important than the economic. In the freight service this 
sort of discrimination was usually accomplished by secret rates and 
rebates and was almost always in favor of the large and powerful 
shipper. It should be borne in mind, however, that most of this 
discrimination, instead of being freely granted by the railroads, was 
rather extorted from them by large shippers, who were often able to 
force a rebate by threats of transferring their business to a rival 
road. 


Complaints of the nature described in the above quotation were 
general in many sections of the country. Several states enacted laws 
intended to deal with the situation insofar as it could be reached by State 
legislation. None was able fully to cope with it because of the lack of 
jurisdiction over the large volume of commerce that was interstate in 
character. Massachusetts was the first to pass an act creating a com- 
mission vested with regulatory powers. This was in 1869. Charles 
Francis Adams became the first chairman of that commission. The act 
and the policies employed to administer it were widely publicized, and in 
many ways served as a model for other states. 

Massachusetts, however, unlike most other states, gave its Com- 
mission little mandatory power. It had to depend largely on publicity 
and on the force of public opinion. Nevertheless it greatly influenced 
the managements of its railroads. This largely by the standing of its 
members, especially its Chairman, and Ly the cogency of its reasoning. 
As you know, Mr. Eastman for a time served on that Commission. | 
think it safe to say that his training there contributed much to his 
success in the interstate field. The tradition that reasons for public aec- 
tion must be clearly and persuasively set forth became one of his basic 
concepts. And in that, as a member of the Interstate Commerce Com- 
mission, he was outstanding. 

Meanwhile agitation for the regulation of railways on a national 
scale continued. Many bills and resolutions to that end were introduced 
in the Congress. The Granger movement, while concerned initially with 
the States, had wide national influence. The pressure of public opinion 
finally foreed the Congress to consider seriously the need for Federal 
regulation of transportation agencies engaged in interstate commerce 
And so on March 17, 1885, the United States Senate adopted the follow 
ing resolution : 


Resolved, That a select committee of five Senators be appointed 
to investigate and report upon the subject of the regulation of the 
transportation by railroad and water routes in connection or in col: 
petition with said railroads of freights and passengers between th 
several States, with authority to sit during the recess of Congres. 
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and with power to summon witnesses and to do whatever is necessary 
for a full examination of the subject, and report to the Senate on 
or before the second Monday of December next. Said committee 
shall have power to appoint a clerk and stenographer, and the ex- 
penses of such investigation shall be paid from the appropriation for 
expenses of inquiries and investigations ordered by the Senate. 


Two months later a Senate committee of five members met in New 
York to hear testimony under the resolution. Chairman Cullom of the 
committee states that ‘‘the purpose of the investigation is to ascertain, 
if we can, what sort of legislation is best in the interest of the country 
looking to the regulation of commerce among the States.’’ Interroga- 
tories had been sent out indicating specifically the scope of the investiga- 
tion. The printed record of the hearings covers more than 1400 pages. 
A report of some 250 pages, with appendices, was made. A proposed 
bill was included. At page 40 of its report, the committee said: 


The Relations of the Railroad to the Community and to the Govern- 
mental Authority.—The Obligations Imposed by Its Public 
Nature and Its Exercise of a Public Function. 


As a common carrier and as the privileged manager of the busi- 
ness of transportation upon a public highway, the relations and 
obligations of the railroad to the community and to the govern- 
mental authority are essentially different from those of the ordinary 
corporation which does not enjoy similar exclusive privileges or 
perform a public function. In the very nature of these distinctions 
and in the peculiar relations they occasion are to be found the 
reasons which justify and render necessary the legislative regulation 
of the railroad corporations engaged in the business of transporta- 
tion for the public convenience. The State primarily gains its right 
to exercise such regulation because the railroad proper, as a line of 
communication, is a public highway, and necessarily subject to the 
same supervision as any other public road. But this right might 
perhaps be restricted to the exercise of the same degree of supervi- 
sion as roads and highways are subject to, and might not extend to 
the management of the business carried on by the railroad company, 

pinion if based upon this ground alone. As the State itself, in this country, 
‘ederal has not deemed it advisable to construct and operate this class of 
mete highways, that work has been left to private enterprise, and it has 
follow: been the universal policy, first as a matter of necessity, and since of 
convenience, to place the construction and management of the rail- 

road in the hands of an artificial person, which assumed the duties 
pointed of the State in this respect, and in return was authorized to collect 
of the tolls to meet the expenses of operation and maintenance, and to yield 


in a a reasonable return upon the capital invested. 
een the 


mg4ress. 
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The only reason for the existence of railroad corporations, is 
that they might undertake a duty which the State was unable or un. 
willing to perform, and to that extent they exercise a public fune. 
tion. In the performance of this duty private capital was invested, 
for the use of which it was proper that due return should be made. 
It was also necessary to provide in some way for the expenses of 
maintenance and operation. As the most convenient and equitable 
method of raising whatever amounts should be needed for these pur- 
poses, such corporations have been authorized to collect these 
amounts from the persons making use of the facilities for transpor- 
tation afforded by the railroad; or, in other words, to place this bur. 
den, which must in some way be borne by the people, upon the pas- 
sengers and freight transported instead of upon the property of the 
entire community, as other taxes are commonly levied. By granting 
railroad corporations authority to thus levy a tax upon commerce, 
even with the expressed or implied reservation that their charges 
should be reasonable, they were necessarily given a monopoly of this 
right, at least, so far as their own highways were concerned, and the 
fact that such a corporation is in the nature of a monopoly is a 
stronger and broader reason why it should be subject to the control 
and regulation of the State, and widely extends the jurisdiction and 
rights of the State in that respect. And as the agents of the State 
in supplying the community with facilities for transportation, the 


railroad corporations necessarily rest under the same obligations to 
deal fairly and equitably with all its citizens, without favoritism or 
discrimination, as the State itself. 


After extensive investigation and much debate, the Act to Regulate Com- 
merce was approved on February 4, 1887. It provided for a commission 
of five members and a secretary with authority to hire appropriate per- 
sonnel. The provisions of the act relating to appointment of the Com- 
missioners and the Secretary, and the organization of the Commission, 
were effective immediately. Members qualified and the Commission was 
organized March 31, 1887. The other provisions of the act took effect 
April 5, 1887. During its first year the Commission retained 32 em- 
ployees, in addition to which it spent $668.15 for ‘‘other stenographers 
(job work), laborers, ete.’’ 

Tt was recognized generally that the original act was experimental. 
The jurisdiction conferred was narrow—related chiefly to rates, only 
secondarily to service, and then merely as to equality of treatment of 
patrons. The means of carrying the act into effect were untried on 4 
national scale. The policy followed by the Commission in its administra- 
tion is well stated in the Annual Report to Congress for 1889, page 105: 


When a law relates to great business interests intended to be 
governed by its provisions throughout the whole extent of a vast 
country with many diverse characteristics, great care is required to 
so administer the law that it shall be respected and obeyed. In 
matter of such magnitude and importance as the transportation 
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business of this country many other things are required besides 
prosecutions for violations. Careful interpretations of the provi- 
sions of the law, correct knowledge of the subjects to which it ap- 
plies, and of any distinctions in conditions that may modify its ap- 
plication, are necessary, in order that it may be intelligently applied. 
A reasonable time was also required to enable business interests 
generally to become familiarized with the changed methods under 
the law, and for carriers to adjust their classifications and schedules 
and their modes of business to the new requirements. 

It was deemed a matter of primary importance to bring the 
interests affected into harmonious relations to the law, and to under- 
stand that, while it revolutionizes certain methods, it is something 
more than a merely punitive statute, defining crimes and providing 
for their punishment, and that its ultimate purpose is the general 
good of the country, not less of the carriers themselves than of the 
public. This may involve what is sometimes called an educational 
process, but when many courses of long standing are to be unlearned, 
as well as right courses to be learned, it is an important process in 
dealing with intelligent men, not essentially bad nor engaged in 
criminal pursuits, but whose faults were in many respects wrong 
methods in the conduct of a legitimate business, in which they had 
too often been taught that success might be regarded as justifying 
the methods employed. A standard of right and wrong as well as of 
legal duty was to be set up, and conformity to this standard induced, 
if possible, by the conviction that their true interests would be better 
promoted. The numerous complaints from parties interested, call- 
ing for investigation and decision, and the opportunities they 
afforded for explaining the principles of the law and pointing out 
the rules to be observed, it was thought would for a time largely aid 
in producing this conviction, and perhaps suffice in the form of 
prosecutions. It was not doubted that, if the carriers of the country, 
managed in great part by well-informed and able men, could become 
eonvineed that compliance with the law would result in better rela- 
tions between themselves and between carriers as a class and the 
public, and that their interests would be subserved in consequence, 
only exceptional instances would remain to be dealt with by punitive 
methods. 


The Commission proceeded to determine rate controversies, finding 
existing rates in some instances unreasonable. In some cases damages 
(or reparation) were awarded and lower rates were prescribed for the 
future. At the beginning carriers and shippers generally co-operated. 
The Commission’s orders were obeyed during the first 10 years of its 
work. At page 11 of its Annual Report to the Congress for 1897, the 
Commission said : 


* * * That is to say, when a rate had been established by the 
carriers, challenged by or on behalf of shippers, and tried by the 
Commission in proceeding ordered and regulated as near as may be 
m conformity with United States Court proceedings, the Commis- 
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sion had a right, and it became its duty, when justified by the facts, 
to declare the rate wrong, decide what rate would be right, and 
through the judgment of the court compel the carrier to perform its 
legal duty to receive and carry property at rates which are reason. 
able and just. 

The Commission exercised this power in a case commenced in 
the second month after its organization and continued to exercise it 
for a period of more than ten years, during which time no member 
of the Commission ever officially questioned the existence of such 
authority or failed to join in its exercise. 


Commencing about 1895, however, a number of railroads contested 
orders of the Commission. In a series of decisions shortly thereafter, 
courts held that the act did not authorize the Commission to prescribe 
rates for the future. Finally in Cincinnati, N. O. & T. P. Ry. v. Inter- 
state Commerce Commission, 162 U.S. 184, 196, the Supreme Court said: 


Whether Congress intended to confer upon the Interstate Com- 
merce Commission the power to itself fix rates, was mooted in the 
courts below, and is discussed in the briefs of counsel. 

We do not find any provision of the act that expressly, or by 
necessary implication, confers such a power. 

It is argued on behalf of the Commission that the power to pass 
upon the reasonableness of existing rates implies a right to pre- 
scribe rates. This is not necessarily so. The reasonableness of the 
rate, in a given case, depends on the facts, and the function of the 
Commission is to consider these facts and give them their proper 
weight. If the Commission, instead of withholding judgment in 
such a matter until an issue shall be made and the facts found, it- 
self fixes a rate, that rate is prejudged by the Commission to be rea- 
sonable. 

We prefer to adopt the view expressed by the late Justice Jack- 
son, when circuit judge, in the case of the Interstate Commerce Com- 
mission v. Baltimore and Ohio Railroad Company (43 Fed. Rep., 
37), and whose judgment was affirmed by this court (145 U. 8. 263): 


‘*Subject to the two leading prohibitions that their charges 
shall not be unjust or unreasonable, and that they shall not un- 
justly discriminate, so as to give undue preference or disad- 
vantage to persons or traffic similarly cireumstanced, the act to 
regulate commerce leaves common carriers, as they were at the 
common law, free to make special contracts looking to the in- 
crease of their business, to classify their traffic, to adjust and 
apportion their rates so as to meet the necessities of commerce, 
and generally to manage their important interests upon the 
same principles which are regarded as sound and adopted in 
other trades and pursuits.’’ 


In Interstate Commerce Commission v. Cincinnati, N. 0. & T. P. Ry., 167 
U. 8. 479, 500, the following appears : 
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It will be perceived that in this case the Interstate Commerce 
Commission assumed the right to prescribe rates which should con- 
trol in the future, and their application to the court was for a 
mandamus to compel the companies to comply with their decision ; 

that is, to abide by their legislative determination as to the maxi- 

mum rates to be observed in the future. Now, nowhere in the inter- 
state commerce act do we find words similar to those in the statutes 
referred to, giving to the commission power to ‘‘increase or reduce 
any of the rates’’; ‘‘to establish rates of charges’’; ‘‘to make and 
fix reasonable and just rates of freight and passenger tariffs’’; ‘‘to 
make a schedule of reasonable maximum rates of charges’’; ‘‘to fix 
tables of maximum charges’’; to compel the carrier ‘‘to adopt such 
rate, charge or classification as said commissioners shall declare to 
be equitable and reasonable.’’ The power, therefore, is not expressly 
given. 
These decisions greatly reduced the effectiveness of the Commission’s 
work. However, they brought about a situation that led to the enact- 
ment of needed amendments to the act. The amendment known as the 
Hepburn Act, 1906, gave the Commission authority effectively to regu- 
late rates. Enforcement procedure was included. No serious question 
since has arisen as to the Commission’s authority to find rates charged 
unreasonable, to prescribe rates for the future, and in appropriate cases 
to award damages (reparation). The number of Commissioners was in- 
creased from five to seven. 

In 1910 the act was amended to give the Commission authority, 
among other things, to suspend proposed rates and to make appropriate 
investigation to determine the lawfulness of rates before they became 
effective. The amendment also provided for a Commerce Court with 
jurisdiction to review orders of the Commission. That provision of the 
statute was found impracticable and was repealed in 1913. 

The commerce of the country meanwhile continued to develop. 
More railroads were built and the waterways were further improved. 
As the number of carriers in service increased, and the volume of traffic 
grew, more complaints were filed with the Commission. By one of the 
early amendments to the act, it was authorized to employ attorneys and 
examiners to assist in its work. The amendment passed in 1917 increased 
the membership to nine. It authorized delegation of work to divisions, 
each to consist of not less than three members. 

The transportation facilities of that time, principally by rail and by 
water, were put to an extreme test during the period of World War I. 
Transportation became disorganized and the railroads had to be taken 
over by the Government. They were operated from late 1917 to Febru- 
ary 1920 under Federal control. 

Federal regulation by 1920 had passed the experimental stage. It 
was widely recognized that more comprehensive legislation was essential. 
Consequently the Transportation Act, 1920, revised the act to regulate 
‘ommerce in important respects and changed its name to the Interstate 
Commerce Act. The Congress introduced a new policy into interstate 
‘ommerce legislation. That act was the first completed legislative at- 
tempt to treat comprehensively the interrelations of carriers engaged in 
interstate commerce. While it dealt principally with transportation by 
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rail and by water, pipe lines, express companies, the Pullman Company, 
also had been included within the Commission’s jurisdiction. The 
Transportation Act gave the Commission authority to remove unlawful 
discrimination between the level of intrastate rates and those applicable 
to interstate commerce. Consolidation of carriers was authorized and 
the Commission was directed to promulgate a plan for merging the rail. 
roads into a limited number of systems. Considerable work was done 
on that plan but it was found not to be practical and those provisions of 
the act later were repealed. In connection with control, acquisitions, 
mergers, and consolidations, the Commission was given jurisdiction over 
holding companies. The provisions for unification of carriers in ac. 
cordance with the objectives of the law are found in section 5 of the } 
Interstate Commerce Act. 

Administration of the Transportation Act was begun against bitter 
opposition. The constitutionality of some of its provisions quickly was 
contested. Two outstanding decisions on the subject went far to clear 
the atmosphere. In Dayton-Goose Creek Ry. v. United States, 263 U.S. 
456, 477-478, the Court said: 


* * * the Transportation Act adds a new important object to previ- 
ous interstate commerce legislation, which was designed primarily 
to prevent unreasonable or discriminatory rates against persons and 
localities. The new act seeks affirmatively to build up a system of 
railways prepared to handle promptly all the interstate traffic of the 
country. It aims to give the owners of the railways an opportunity 
to earn enough to maintain their properties and equipment in such 
a state of efficiency that they can carry well this burden. To achieve 
this great purpose, it puts the railroad systems of the country more 
completely than ever under the fostering guardianship and control 
of the Commission, which is to supervise their issue of securities, 
their car supply and distribution, their joint use of terminals, their 
construction of new lines, their abandonment of old lines, and by 4 
proper division of joint rates, and by fixing adequate rates for 
interstate commerce, and in case of discrimination, for intrastate 
commerce, to secure a fair return upon the properties of the car- 
riers engaged. 


* * * it is insisted here, that the power to regulate interstate com- 
merce is limited to the fixing of reasonable rates and the prevention 
of those which are discriminatory, and that when these objects are 
attained, the power of regulation is exhausted. This is too narrow 
a view of the commerce clause. To regulate in the sense intended is 
to foster, protect and control the commerce with appropriate rega 

to the welfare of those who are immediately concerned, as well & 
the public at large, and to promote its growth and insure its safety. 


In the New England Divisions case, 261 U. S. 184, 189, the Court 
further construed the act: 


The Transportation Act, 1920, introduced into the federal 
legislation a new railroad policy. Railroad Commission of Wiscom 
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sin Vv. Chicago, Burlington & Quincy R. R. Co., 257 U. 8. 563, 585. 
Theretofore the effort of Congress had been directed mainly to pre- 
vention of abuses; particularly, those arising from excessive or 
discriminatory rates. The 1920 Act sought to ensure, also, adequate 
transportation service. That such was its purpose, Congress did not 
leave to inference. The new purpose was expressed in unequivocal 
language. And to attain it, new rights, new obligations, new ma- 
chinery, were created. The new provisions took a wide range. 
Prominent among them are those specially designed to secure a 
fair return on capital devoted to the transportation service. Upon 


the Commission, new powers were conferred and new duties were 
imposed. 


Details as to the administration of the law, as amended, are to be 
found in Commissioner Eastman’s library which is now available to 
you. The act from the beginning has required the Commission to report 
annually to the Congress. 


This report shall contain such information and data collected by the 
Commission as may be considered of value in the determination of 
questions connected with the regulation of commerce, together with 
such recommendations as to additional legislation relating thereto 
as the Commission may deem necessary. 


Sixty-three reports have been made pursuant to this requirement. They 
furnish a detailed review of the year-by-year administration of the act, 
together with a review of the leading Court decisions relating to it as 
they have been rendered. These reports furnish the best single source 
for the study of regulation. 

Though not expressly an amendment to the Interstate Commerce 
Act, the Emergency Railroad Transportation Act, 1933, was enacted for 
purposes which are stated in section 4 as follows: 


(1) To encourage and promote or regulate action on the part of 
earriers and of subsidiaries subject to the Interstate Commerce 
Act, which will— 


(a) Avoid unnecessary duplication of services and facilities of 
whatsoever nature and permit the joint use of terminals 
and trackage incident thereto or requisite to such joint use. 

(b) Control allowances, accessorial services and the charges 
therefor, and other practices affecting service or operation, 
to the end that undue impairment of net earnings may be 
prevented, and 

(c) Avoid other wastes and preventable expense. 


(2) To promote financial reorganization of the carriers, with due 
regard to legal rights, so as to reduce fixed charges to the ex- 


tent required by the public interest and improve carrier credit ; 
and 


(3) To provide for the immediate study of other means of improv- 
ing conditions surrounding transportation in all its forms and 
the preparation of plans therefor. 
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This statute is sometimes referred to as the Federal Coordinator 
Act. 

You have reports dealing with the work of Commissioner Eastman 
during the period he served as Federal Coordinator of Transportation. 
His work in that capacity contributed directly to the enactment of the 
Motor Carrier Act, 1935. 

It is noted that the original act resulted from complaints that arose 
from alleged ‘‘monopoly’’ and ‘‘competition.’’ Competition played a 
large part in the situation that led to the enactment of the Motor Carrier 
Act. In Peoples Transit Co. v. Henshaw, 20 F(2d) 87, the Court said: 
‘*Competition, like monopoly, may be restrained for the public welfare, 
the test in each instance being the public good.’’ (Certiorari was denied 
in 275 U. 8. 553). 

The Motor Carrier Act, 1935, added new and important jurisdic- 
tion to that previously exercised by the Commission. It followed gener- 
ally the plan of the existing statute in providing regulation of motor 
carriers and brokers engaged in interstate commerce. Approximately 
100,000 applications for licenses, certificates, and permits were filed by 
common carriers, contract carriers and brokers as defined in the statute. 
The work load, created by such a docket and by other work necessary to 
put into effect the plan of regulation provided for so many carriers, is 
difficult to appraise. Field offices were established and a bureau pat- 
terned on the Commission’s prior organization was created to assist in 
the administration of the act. Progress in the details of that administra- 
tion is set forth annually in reports of the Commission to the Congress 
beginning with 1935. 

By the Transportation Act of 1940, the Commission’s jurisdiction 
was enlarged to include domestic water carriers. Approximately 1,000 
applications for determination of the status of common and contract 
earriers and for certificates of convenience and necessity and permits 
were filed under the provisions of that amendment. 

The act was amended in May 1942 to bring the operations of freight 
forwarders within the jurisdiction of the Commission. Approximately 
200 applications for permits were filed by that class of transportation 
agency. A bureau known as the Bureau of Water Carriers and Freight 
Forwarders was created to assist in the administration of those parts of 
the law. At page 20 of the Commission’s 61st Annual Report to the 
Congress (1947), after reviewing the major amendments to the act, other 
supplementary legislation is summarized as follows: 


A summary of the remaining important supplementary legisla- 
tion which affected the powers and duties of the Commission indi- 
eates the expansion in the diversity and volume of the Commission’s 
work. By Block Signal Resolution of 1906, the Commission was 
directed to investigate and report on the use of and necessity for 
block-signal systems and appliances for the automatic control of 
railway trains. Under section 25 of the Interstate Commerce Act 
additional authority is conferred with respect to appliances, 
methods, and systems intended to promote safety of railroad opera 
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tion. The Hours of Service Act of 1907 made certain requirements 
as to the consecutive number of hours in which a railway employee 
might lawfully remain on duty, directing the Commission to lodge 
with the proper district attorney of the United States information 
as to violations. The Ash Pan Act of 1908 made it unlawful for 
railways to use locomotives not equipped with ash pans which can 
be dumped without the necessity of the employee’s going under the 
locomotive. Regulation pertaining to safety appliances was ampli- 
fied by the act of April 14, 1910, and the Sundry Civil Appropria- 
tion Act of March 4, 1911. In 1910, the Accident Reports Act of 
1901 was repealed by an act more sweeping in its requirements as 
to the reporting of accidents. The Locomotive Boiler Inspection Act 
of 1911, as amended, made it unlawful for any carrier to use any 
locomotive unless its boiler, tender, and all parts and appurtenances, 
thereof were in proper condition and safe to operate. The Trans- 
portation of Explosives Act of 1908, as amended, requires the Com- 
mission to formulate regulations for the transportation of explosives 
and other dangerous articles. 

Section 77 was added to the Bankruptey Act on March 3, 1933. 
Its purpose was to provide a new method of reorganizing insolvent 
railroads and railroad companies unable to meet their debts as they 
matured. It was enacted to afford a method of procedure prefer- 
able to the older methods under equity receiverships and foreclo- 
sures. The section was amended August 27, 1935. 

We also have certain duties under various acts supplementary 
to the Interstate Commerce Act such as the Clayton Act (U.S. Code, 
title 15, see. 12) ; Elkins Act, (U. S. Code, title 49, sec. 41) ; Stand- 
ard Time Act, as amended (U.S. Code, title 15, sec. 261) ; Medals of 
Honor Act (U. S. Code, title 45, sec. 44); Parcel Post Act, as 
amended (U.S. Code, title 39, sec. 247) ; Railway Mail Service Pay 
Acts, as amended (U. S. Code, title 39, sec. 542 et seq.) ; Railway 
Labor Act (U.S. Code, title 45, sec. 151) ; Railroad Retirement Act 
(U. S. Code, title 45, sec. 215); the Carriers’ Taxing Act of 1937 
(U. 8. Code, title 45, sec. 261); and Railroad Unemployment In- 
surance Act (U. 8S. Code, title 45, see. 351). 


On April 9, 1948, the Congress amended the act by adding section 
20b. The effect of this amendment is to make possible the voluntary re- 
organization of railroads by providing a means of adjusting financial 
structures without bankruptcy proceedings. 

Section 5a, added to the act on June 17, 1948, authorizes common 
carriers and freight forwarders, subject to the act, to apply to the Com- 
mission for the approval of agreements between, or among, two or more 
such carriers relative to rates, fares, classifications, and certain other 
matters, and procedures for the joint consideration, initiation, or es- 
tablishment thereof. Approval by the Commission of such an agreement 
relieves the applicants of the restrictions of the anti-trust laws. 

_ It will be noted that the establishment and extension of regulation 
in this country has been in accordance with the growth and the require- 
ments of our commerce. Its development has followed closely the 
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progress of transportation by the several types of carriers employed. 
The present scope of regulation by the Congress is designed to promote 
the welfare of both the carrier and patron. The Commission form of 
regulation was found practical through State experience and has proven 
workable under various Federal statutes. 

The Interstate Commerce Commission in order to administer the Act 
effectively has been organized from the beginning along functional lines. 
Necessarily as new duties have been imposed on it the organization has 
been correspondingly modified. The membership has been increased 
from five to eleven. As authorized by the act the greater part of the work 
is divided among five divisions for initial disposition. These are: 


. Administrative 

. Rates, Tariffs, and Valuation 
. Rates, Service and Safety 

. Finance 

. Motor Carriers 


The employees have increased from 32, for the first year, to approxi- 
mately 2,200. The employees of the Commission are grouped into 15 
bureaus, or working units, designated as follows: 


Administration 

Accounts and Cost Finding 
Finance 

Formal Cases 

Informal Cases 

Inquiry 

Law 

Locomotive Inspection 

Motor Carriers 

Safety 

Service 

Traffic 

Transport Economics and Statistics 
Valuation 

Water Carriers and Freight Forwarders 


The functional assignments of the several bureaus are very much 4s 
the name implies. Each bureau reports to the Commission through 4 
Commissioner and the division to which is assigned generally the work of 
the particular bureau. The bureaus are headed by a director, chief, 
or otherwise designated unit head, and are generally subdivided into 
sections and subsections usual in such organizations. The purpose being 
to carry into effect as fully as possible the policy of the act as declared by 
the Congress September 18, 1940. 


National Transportation Policy 


It is hereby declared to be the national transportation policy of 
the Congress to provide for fair and impartial regulation of all 
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modes of transportation subject to the provisions of this Act, so 
administered as to recognize and preserve the inherent advantages 
of each; to promote safe, adequate, economical, and efficient service 
and foster sound economic conditions in transportation and among 
the several carriers ; to encourage the establishment and maintenance 
of reasonable charges for transportation services, without unjust 
discriminations, undue preferences or advantages, or unfair or de- 
structive competitive practices; to cooperate with the several States 
and the duly authorized officials thereof; and to encourage fair 
wages and equitable working conditions ;—all to the end of develop- 
ing, coordinating, and preserving a national transportation system 
by water, highway, and rail, as well as other means, adequate to 
meet the needs of the commerce of the United States, of the Postal 
Service, and of the national defense. All of the provisions of this 
Act shall be administered and enforced with a view to carrying out 
the above declaration of policy. . 


The transportation agencies of our country have been highly praised 
for the great task so well performed under emergency conditions during 
the recent World War. 

This was a most searching test of their capacity and ability. They 
met the test. Adequate transportation was provided. What greater 
proof could there be of the wisdom of the Congress in selecting the Com- 
nission form of regulation of such agencies and in the enactment of laws 
to carry that regulation into effect. 





“TI place economy among the first and most important virtues and public 
debt as the greatest of all dangers. To preserve our independence, we 
must not let our rulers load us with perpetual debt. We must make our 
choice between economy and liberty, or profusion and servitude. If we 
can prevent the Government from wasting the labors of the people under 
the pretense of caring for them, they will be happy.’’ 


—Thomas Jefferson 





The Hearing Examiner Fiasco Under The 
Administrative Procedure Act * 


By Ratpa F. Fucus,t Professor of Law, 
Indiana School of Law. 


The vehicle of centralized administration, employed under the 
Federal Administrative Procedure Act! (APA) to carry forward the 
civil service system which the Act establishes for hearing examiner pos- 
tions, has recently collapsed with a resounding thud. The casualties 
include the morale of the examiners in the federal administrative service, 
which it was the purpose of the Act to enhance. The wreckage continues 
seriously to obstruct the path to a sound merit system for examiners. A 
tolerable solution to the resulting problem can be achieved only if the best 
thought and effort of both lawyers and personnel administrators are en- 
listed in the attempt. Among those who must participate are at least 
some—red-faced, one hopes—who share responsibility for the disaster 
that has occurred. 


1. Prelude To Disaster 


At least since the report of the Attorney General’s Committee on 
Administrative Procedure,? enhancement of the stature and status of 
hearing officers has been a central element in proposed administrative 
procedure reform. The Committee was united in recommending that 
improvement in this respect be sought in part through supervision of the 
personnel arrangements for hearing officers by an Office of Federal Ad- 
ministrative Procedure, which should be established to work for the 
betterment of agency processes. Hearing examiners, who function in 
formal adjudicative proceedings, were to be ‘‘nominated’’ by the agencies 
for which they would work and ‘‘appointed,’’ if approved, by the Office‘ 
They were to hold office for fixed terms, subject to removal only for 
cause, accompanied by the right to a hearing.® 

In the APA itself,® the provision for such an office was dropped: 


It is objected that such an office—in addition to involving the crea- 
tion of another administrative agency—will be political, will inter- 


_ “Harvard Law Review, Vol. 63, March, 1950, No. 5. Reprinted by special per- 

mission. 

t Professor of Law, Indiana University of Law. A.B., LL.B., Washington Uni 
versity, 1922; Ph.D., Robert Brookings Graduate School, 1925; J.S.D., Yale, 1935. 

160 Stat. 237, 5 U.S.C. § 1001 et seq. (1946). 

2 Rep. Att’y Gen. Comm. Ad. Proc. 45-51, 208-09 (1941). 

8 Jd. at 123, 221-23. 

4Jd. at 196, 237. 

5 Jd. at 196-97, 238. é ' 

6 The above proposals, together with certain others, were considered in 
before Pearl Harbor, but led to no action at that time. See Hearings before ub 
Committee of Committee on the Judiciary on S. 674, S. 675, and S. 918, 77th 
Ist Sess. (1941). Consideration of later bills, based largely upon the proposals of 
“minority” of the Attorney General’s Committee, was undertaken after V-E Day and 
led to the adoption of the present Act in 1946. The a history has 
been assembled in Sen. Doc. No. 248, 79th Cong., 2d Sess. (1946). 
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fere with the independent operation of boards and commissions, will 
constitute a superadministrative agency, will serve to unduly em- 
phasize and channel complaints respecting the administrative 
process, or will be without real authority.” 


(entralized supervision of the selection of examiners, however, together 
with safeguards to their security of tenure, was retained in Section II 
of the Act ;> and the administration of these features was entrusted to the 
Civil Service Commission. 

Under the APA, the examiners selected in accordance with Section 
Il are the only government officers, aside from agency heads or officials 
specially provided under other specific statutes, who may conduct hear- 
ings in rule-making or adjudicative proceedings in which the resulting 
agency action is required by statute to be based upon the record after 
opportunity for hearing.® In conducting formal hearings, examiners are 
armed with statutory power 7° to perform thé usual functions of a judge 
inruling upon points of evidence and procedure, regulating the course 
of the hearing, conducting conferences, and the like. To a large extent, 
therefore, the Act embodies the conception of a corps of highly responsi- 
ble hearing officers, originally put forward by the Attorney General’s 
Committee. Manifestly the selection and tenure provisions of Section II 
require administration in a manner appropriate to this type of personnel. 

In setting up its administration of Section II, the Civil Service Com- 
nission could not begin altogether de novo. There were incumbent ex- 


TId. at 42. These vague oY seem largely without foundation. 


860 Stat. 244, 5 U. S. C. § 1010 (1946), which provides: 


Subject to the civil-service and other laws to the extent not inconsistent with 
this Act, there shall be appointed by and for each agency as many qualified and 
competent examiners as may be necessary for proceedings pursuant to sections 7 
and 8, who shail be assigned to cases in rotation so far as practicable and shall 

orm no duties inconsistent with their duties and responsibilities as examiners. 
Examiners shall be removable by the agency in which they are employed only for 
good cause established and determined by the Civil Service Commission . . . after 
opportunity for hearing and upon the record thereof. Examiners shall receive com- 
pensation prescribed by the Commission independently of agency recommendations 
or ratings and in accordance with the Classifiction Act of 1923, as amended, except 
that the provisions of paragraphs (2) and (3) of subsection (b) of section 7 of said 
Act, as amended [which provide for minimum efficiency ratings and certification by 
department heads as prerequisites to salary increases], and the provisions of section 
Yof said Act, as amended {which provides for the method of efficiency rating], shall 
not be applicable. . . . For the purposes of this section, the Commission is authorized 
to make investigations, require reports by agencies, issue reports, including an annual 
report to the Congress, promulgate rules, appoint such advisory committees as may 
be deemed necessary, recommend legislation, subpoena witnesses or records, and pay 
witness fees as established for the United States courts. 


Section 12 provides that “the requirement of the selection of examiners pursuant to 
sxction I] shall not become effective until one year after” the date of the Act’s 
approval, June 11, 1946, 60 Stat. 244, 5 U. S.C. § 1011 (1946). J 

96 Stat. 241, 5 U. S. C. $ 1006 (1946). Only the examiner who presided at the 

ting or the agency head may. in important classes of proceedings, make the initial 

; and in many cases the examiner must recommend a decision before even 

the agency head may act. 60 Stat. 242, 5 U. S.C. § 1007 (1946). 

060 Stat. 241, 5 U. S.C. $ 1006(b) (1946). 
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aminers performing the functions enumerated in the APA. Their re. 
lationship to the new system, with which the Act did not expressly deal, 
needed to be defined. Legally the Commission had a free hand as to them, 
for the APA rather clearly contemplated new appointments to examiner 
positions and impliedly superseded existing tenure rights in order that 
such appointments might be made. According to the APA, appointments 
were to be made ‘‘|s]ubject to the civil-service .. . laws.’’ 12 These laws 
do not preclude special treatment at the Commission’s discretion for 
some classes of persons possessing a previous relationship to positions in 
the civil service. Under general regulations of the Commission persons 
having ‘‘competitive status,’’ that is, status acquired by appointment 
after competitive examination or by certain other means,!* may be trans. 
ferred without examination to other positions for which they meet pre. 
scribed qualifications.* Even without previous competitive status, the 
incumbents of positions which are newly brought under a competitive 
examination requirement may acquire such status and retain their posi- 
tions, subject to any requirements imposed by the Commission." 

On the effective date of Section II, there were 197 incumbents of 
examiner positions.’® Consistently with the general regulations just 
summarized, the Commission could have provided that the status incun- 


11Strictly speaking, the civil service laws do not require that any particular 

methods be followed as to any particular class of positions. The general examina- 
tion requirement in § 7 of the Civil Service Act, 22 Stat. 403, 406 (1883), 5 U.S.C 
§ 638 (1946), applies to the “classes of employees” who come under the Act; but that 
requirement operates through the Civil Service Rules, which the statute requires the 
President to formulate with the aid of the Commission, 22 Stat. 403 (1883), 5 U.S.C. 
$ 633 (1946). and which need provide for “open, competitive examinations” vo Mey 
nearly as the conditions of good administration will warrant.” In addition the 
dent retains a previous statutory power “to prescribe such regulations for the ad- 
mission of persons into the civil service of the United States as may best promote 
the efficiency thereof.” Rev. Stat. § 1753 (1875), 5 U. S. C. § 631 (1946). Because 
of these provisions, the Civil Service Rules provide for positions that may be filled 
without examination and for other em that may be filled by means of non- 
competitive examinations. 5 Code Fed. Regs. $ 6.1 (1949). It is at best doubtful, 
however, whether examiner positions could be altogether exempted from examina- 
tion by the Commission, consistently with § II of the APA; for although the section 
does not in terms require examinations or mention the Civil Service Commission in 
connection with the appointing process, the Attorney General doubtless stated the 
general understanding when he said: “Appointments are to be made by the respec: 
tive employing agencies of personnel determined by the Civil Service Commission to 
be qualified and competent examiners.” Sen. Doc. No. 248, supra note 6 at 231. 
The Senate and House committees stated that the Act “requires the Civil Service 
Commission to fix appropriate qualifications and the agencies to seek fit persons. 
Id. at 215, 280. This language, if taken literally, would permit the examination tt 
quirement to be dispensed with; but the committees may not have so intended. |! 
Veterans Preference Act, 58 Stat. 387 (1944), 5 U. S. C. $ 851 et seq. (1946), —_ 
that the agencies, if not the Commission, examine and grade the candidates for al 

itions for which veterans make application. For excepted positions, see 5 Code 

ed. Regs. pt. 281 (1949). 
5 ed. Regs. § § 1.1, 3.1 (1949). 

18 Jd. § § 8.101-8.104. 

14]d. § § 3.1, 3.101. . 16 

15 64 Civil Serv. Comm’n Ann. Rep. 30 (1947). See also page 753 infra. 
of the 197 incumbents possessed competitive status. 
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pents or, subject to veterans’ preference, the non-status incumbents or 
both should either (a) be eligible for new appointment to the examiner 
positions they occupied, upon ascertainment that they met certain pre- 
seribed standards; or (b) be so eligible, subject to the same requirement 
and to the successful completion of a noncompetitive examination; or 
(c) be subject to the same requirements as outside applicants, including 
perhaps a competitive examination. 

It would have been desirable for the Commission to clarify the situa- 
tion of the incumbents promptly. The positions involving the perform- 
ance of hearing examiner functions as defined in the APA needed to be 
determined, however, and the Commission chose not to deal publicly with 
the problem of incumbents until that task, together with the preparation 
of regulations governing the whole matter before it, had been completed. 
To aid with these problems, the Commission created a well-chosen ad- 
visory committee, composed of four high-ranking administrative and 
legal officers of the Government and Mr. Carl McFarland.’® The clas- 
sification of examiner positions was completed by June 11, 1947; but, to 
gain more time for the preparation of regulations and examination 
methods, the Commission deferred action upon the status of the incum- 
bents as well as other problems.’ In order to preserve the status quo 
pending further action, the agencies were authorized to confer ‘‘condi- 
tional reappointments’’ upon the incumbents of examiner positions.'* 

Whether or not the literal requirements of the APA were met by the 
Commission’s actions at the time Section II became effective, the attain- 
ment of the Act’s more fundamental purposes as to examiner personnel 
was certainly impaired seriously. Obviously the staffs of permanent 
examiners would be composed largely of previous incumbents for some 


16 The latter had been an Assistant Attorney General of the United States, a 
member of the Attorney General’s Committee on Administrative Procedure, chair- 
man of the American Bar Association’s Special Committee on Administrative Law, 
and, in the latter capacity, the Bar Association’s chief contributor to the drafting 
of the APA which the Association sponsored. See Sen. Doc. No. 248, supra note 6, 
at 47-50, 72-86; 32 A. B. A. J. 325 (1946). 

17See note 15 supra. ¥ 

18 Jbid.; 12 Fed. ~ 3507, 5 Code Fed. Regs. 409 (Supp. 1947). A difficult legal 
question surrounds these “conditional reappointments.” A primary purpose of § Il 
is to enhance the independence of examiners in the performance of their duties by 
attaching a high degree of security to their tenure. Sen. Doc. No. 248, supra note 6, 
at 215, 280. Arguably, this security was to go into effect June 11, 1947, the effective 
date of § II, as to all examiners thereafter appointed in whatever way, without 
authority in anyone to defer it. The conditional reappointments were intended to 
be terminable by the Commission, in the interest of permanent appointments more 
fully meeting the requirements of the Act. See Civil Serv. Comm'n Press Release, 
May 29, 1947; Department Circular No. 592, June 3, 1947. _ The question is whether 
the Commission could terminate these “reappointments” in ways not set forth in 
the APA. Since any termination during the transitional period would probably be 
for reasons not contemplated by the Act, it is reasonable to urge that the Act does 
not preclude such removals, if they can be made consistently with the civil service 
laws. Cf., e.g, 5 Code Fed. Regs. § § 2.112, 2.114, 10.102 (1949). To protect the 


objectives of the APA in centralizing personnel administration over trial examiners, 
the Commission spongy provided that no agency might remove an examiner 


Py authorization from it. Departmental Circular No. 592, Supp. No. 1, June 
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years to come. It was important that the new system be launched on a 
firm basis in order to enhance the morale of examiners and encourage the 
most effective use of their enlarged authority; yet the opportunity to 
accomplish this result was frittered away. Instead, a temporary state of 
affairs was established which was destined to be prolonged and to pro- 
duce increased, instead of diminished, uncertainties. 

Improvement seemed to be in the offiing when the Commission, on 
June 28, 1947, published its proposed regulations governing the appoint. 
ment and tenure of hearing examiners and announced a hearing upon the 
regulations to be held July 9.1° Under this proposal, (1) incumbents 
with competitive status or holding office under excepted appointments 
conferred before December 11, 1946, were to be eligible for permanent 
appointment if the Commission found them qualified for their positions 
and suitable for federal employment; and (2) all others wishing to gain 
permanent appointments were required to submit themselves to competi- 
tive examination and to secure eligibility on the resulting registers. Ex- 
aminations were to be given by a three-member board appointed by the 
Commission and functioning within its Examining and Placement Divi- 
sion. If the proposed board were well selected and given a relatively free 
hand, a reasonably good administration of the hearing examiner merit 
system might have been achieved under the proposed regulations. Such 
was not destined to be the outcome, however. 


Il. Forces Of Destruction 


During the period of gestation of the regulations the American Bar 
Association Journal, aided by Senator Wiley of Wisconsin, then chairman 
of the Senate Judiciary Committee, conducted a vigorous campaign to 
cause the Commission to adopt certain policies in administering the hear- 
ing examiner merit system, particularly as to retention of incumbents. 
The Journal represented Mr. McFarland as having urged ‘‘our Asso- 
ciation’s contentions’’ upon the Commission; he, Senator Wiley, and 
others were credited with having brought about a ‘‘substantial and highly 
gratifying victory’’ for the Association in the rules which the Commis- 
sion adopted.2° When the rules were under consideration, it was said 
that ‘‘insistence on impartiality’’ of the examiners was ‘‘a paramount 
issue,’’ lest the quasi-judicial agencies become subject to the ‘‘Soviet 
concept of judicial bodies’’ which renders them ‘‘ ‘government organs of 
vengeance’ ’’ for carrying out ‘‘the predeterminations of the government 
policy makers, irrespective of the facts as to the individuals involved.”’” 

The source of this threatened subversion of the ‘‘ American ideal of 
justice under law,’’?? according to letters from Senator Wiley to the 
Commission which the Journal featured and identified with the Associa- 
tion ’s position, was ‘‘an entrenched ‘palace guard’ of former [1.e., incul- 
bent] Examiners and/or . . . individuals having an approach inimical to 


1912 Fed. Reg. 4233 (1947). 
20 33 A. B. A. J. 861, 910 (1947). 
21/d. at 148. 

22 [bid. 
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the welfare of private enterprise.’’?* The Senator was ‘‘determined’’ 
that examiners should not ‘‘be appointed on a narrow partisan and 
ideological basis, with the selection largely limited to present examiners 
and agency staffs,’’ who might ‘‘ ‘be men of bias, of ideological precon- 
ceptions, of partisan fealty, of subservience to pressure groups, of habits 
of unfairness, of disregard of the true values and weight of evidence’ ’’— 
“men of leftist thinking, men who don’t have complete loyalty to our 
constitutional system of checks and balances.’’ In an apparent attempt 
to coerce the responsible administrative officials, he called upon the Com- 
mission ‘‘to refute by action’’ reports that it might proceed contrary to 
the course which Congress desired and to state the Commission’s inten- 
tins in order ‘‘to prove that the allegations are unmerited.’’ The 
Senator suggested that otherwise ‘‘many members of the Congress may 
feel that it will be necessary to take definitive legislative steps to insure 
the fulfillment of the mandate’’ of the APA.** 

The Commission’s regulations, published September 23, 1947,75 
differed somewhat from the tentative ones previously announced, al- 
though the principal features were the same. On the whole, the changes 
were not for the better. The regulations omitted provision for a board of 
examiners, but an accompanying mimeographed statement and a later 
departmental circular 7° announced that the qualifications of incumbents 
with competitive status would be appraised by a board of examiners 
composed of one member ‘‘now on the Commission’s staff’’ and ‘‘at least 
two persons from outside the Government who have an outstanding repu- 
tation in the field of administrative law’’; and, in a specification for the 
competitive examination for other applicants, it was stated that ‘‘com- 
petitors will be requested to appear before a board for oral inter- 
view....’??7 The regulations provided that incumbents with competi- 
tive status might be appointed without competitive examination, if found 
by the Commission to be ‘‘qualified and competent to perform the duties 
of hearing examiners’’; but only those ‘‘who, in the judgment of the 
Board [of Examiners] are eminently qualified’’ would receive regular 
appointments; and these incumbents would be judged according to 
“standards to be developed by the Board.’’28 Hence the responsibility 


23 1d. at 688, 689; see also id. at 421-22. 

247d. at 688, 689. 

255 Code Fed. Regs. § 34.1 et seg. (1949). 

26 Department Circular No. 592, Supp. No. 2, § II, 2(a), Nov. 5, 1947; mimeo- 
graphed statement accompanying Civil Serv. Comm’n Press Release, Sept. 22, 1947. 
. 27 Examination Specification No. 851, at 5, Nov. 5, 1947; see also the Commis- 
sion’s Examining Circular EC-17, at 3, Oct. 21, 1947. 

28Some question has been raised whether the Civil Service Commission had 
power to delegate the development of such standards to a board. Under Civil Service 
Rule Il, 5 Code Fed. Regs. § 2.1 (1949), the Commission is authorized to establish 
standards of education, training, etc., for admission to examinations. But the stand- 
ards to be developed by the Board were of a different sort. These were standards 
to be applied in examinations. The Commission itself did define who_were the 
status” incumbents; and later, in Examination Specification No. 851 and Examining 
Circular EC-17, supra note 27, it prescribed the standards of experience, etc., to be 
met by participants in the competitive examination. The Commission is authorized 
by § 3 of the Civil Service Act, 22 Stat. 404 (1883), as amended, 42 Stat. 637 (1922), 
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for judging ‘‘status’’ incumbents, the standards to be applied to them, 

















and the extent of the participation of examining boards in the competi. j determ! 
tive examination were left quite vague. The ominous publicity mus J by the. 
have been extremely disturbing to status incumbents. Th 

In other respects the regulations, which are still in effect with amend. § mission 
ments, embody provisions that carry out the mandate of the APA jn § lations 








general conformity to the over-all civil service system. Generally the 
regulations governing the competitive service as a whole are made ap. 
plicable to hearing examiner positions.?® Vacancies are to be filled from 
registers of eligibles according to the usual method of consideration of 
the three highest-ranking eligibles,*° subject to final approval of each 
appointment by the Commission. To conform to the APA’s protection 
of the tenure of examiners, all appointments are to be final, subject to 
the safe-guarded removal procedures prescribed by the Act.*! Promo- 
tions, reassignments, and transfers of examiners are to be strictly con- 
trolled by the Civil Service Commission. Promotion registers within 
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5 U. S. C. $ 635 (1946), to appoint boards of examiners composed of persons within § as the 
the federal service; and § 01.4 of Exec. Order No. 9830, 12 Fed. Reg. 1259, 1262, 3 Code oases 
Fed. Regs. 109-10 (Supp. 1947), authorizes it to include persons from outside the DP . 
federal service where qualified examiners “are not readily available” within it. The § ®qU! 
authority of the Board of Examiners for hearing examiner positions was made & afforc 
broader in the published announcements than that of other such boards as stated in The ; 
the regulations, 12 Fed. Reg. 8801, 5 Code Fed. Regs. § 01.9 (Supp. 1947); and the pene! 
scope of the delegation of authority was not published in the Federal Register pur- § © 
suant to § 3 of the APA. 60 Stat. 238, 5 U. S. C. $ 1002 (1946). That section provides § S°V* 
that “No person shall in any manner be required to resort to organization or pro § sister 
cedure not . . . published” in the Register; but it can hardly be said that one who prop 
has been duly apprised that he may or will be expected to appear before a board onal 
of examiners is required to resort to a different organization or procedure because 9 ., 
the authority of the board is somewhat enlarged. Hence it seems that the Commis § Y!Ge 
sion did have authority to entrust the development of standards to be applied in with 
examinaions to the Board. Even if it should have published the delegation in the requ 
Federal Register, its failure to do so did not invalidate the delegation as to partici- poss 
pants in the examination. Whether the Commission had authority to select persons 
outside the federal service to compose a majority on the hearing examiner board @ Souu 
is a separate question which will be discussed below. tive 

295 Code Fed. Regs. § 34.1 (1949). _— ann 

80 Jd. § 34.4; see id. § 2.109. The “rule of three” is now mandatory in filling ane 
all civilian position in the Government, whether or not in the competitive service, for , 
which veterans entitled to E-Te have applied. Veterans Preference Act, 58 Stat. regis 
389 (1944), 5 U.S. C. § § 857, 858 (1946). See 5 Code Fed. Regs. § § 21.1, 21.7 (199). ! 
Operation of this method of selection need not be as rigid as is sometimes supposed. : 
Appointment from registers may follow “selective certification” if the Commission to E 
determines after study that regular certification “would not provide persons properly | 
qualified to fill the vacancy.” Selective certification may be accomplished either by | 
picking, in order of rank, those eligibles who possess qualifications appropriate © @ ... 
the position to be filled or after the eligibles have been re-rated on the basisof J i. 
“a special rating schedule which emphasizes the importance of the qualifications rt moe 
quired.” 12 Fed. Reg. 7166, 5 Code Fed. Regs. § 02.2(f) (Supp. 1947). Sup 

815 Code Fed. Regs. § 34.11 (1949). Detailed rules of cone. such as wert Bf igi 
included in the proposed regulations, are omitted, however. he one-year probation- “co 
ary period which applies to other competitive appointments, during which the em- sub 
ploying agency may terminate an appointment at will if the appointee does ap 
measure up to the job, is not to apply in the appointment of examiners. C7. C had 






Fed. Regs. § § 2.1, 2.113, 34.4 (1949). 
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each agency are to be established.** Efficiency ratings and their use in 
determining salary increases are eliminated for examiners as required 
by the APA.*8 

‘ The hearing examiner positions had been allocated by the Com- 
nission to grades with a salary range from $5232 to $10,330.54 The regu- 
lations require applicants to have a minimum of six years of ‘‘pro- 
gressively responsible experience,’’ partly ‘‘general,’’ but mostly—par- 
ticularly for higher grades—‘‘specialized,’’ including the decision or 
preparation or presentation of cases before governmental regulatory 
bodies or before courts. All told, applicants must have had experience 
which ‘‘has demonstrated conclusively their ability to conduct hearings 
in a dignified, orderly and impartial manner; determine credibilty of 
witnesses ; sift and analyze evidence; apply agency and court decisions; 
prepare clear and concise statements of fact, law and order [sic] ; and 
exercise sound judgment’’; and they ‘‘must also show conclusively that 
they are persons of judicial temperament and poise.’’ * 

Aside from the ebullience of some of the language just quoted, such 
as the statement that the applicant must ‘‘conclusively demonstrate’’ the 
possession of qualities which even the best judges must strive hard to 
acquire and maintain, the circular and the regulations could have 
afforded the basis for successful administration of Section II of the APA. 
The salary scale, considered in the framework of government salaries 
generally, seems adequate. The tenure protections and the regulations 
governing salary increases, promotions, transfers, and the like, are con- 
sistent with the Act. The quantitative experience requirements are ap- 
propriate, and the qualitative requirements are at least susceptible to 
sensible administration. The competitive examining procedures pro- 
vided—.e., evaluation of experience, oral interview, and investigation, 
without a written test—can be made to produce realistic results. The 
requirement that all applicants except incumbents of examiner positions 
possessing competitive status submit to competitive examination is 
sound. The requirement that status incumbents submit to noncompeti- 
tive examination is also sound,** although the standard expressed in the 
announcements is ominously worded. The creation of a special board 


2/d. § 34.5. An amendment just made (Dec., 1949) abandons the promotion 
register device. See p. 758 infra. 

88 ]d.§ § 34.7, 348. 

34 See 64 Civil Serv. Comm’n Ann. Rep. 29 (1947); Amendment of July 5, 1949 
to Examining Circular No. EC-17, supra note 27. 

8 Examining Circular EC-17, supra note 27, at 1-2. 

86 The bulk of these incumbents acquired their status through appointment after 
some type of examination, or through approval of their qualifications for their posi- 
tions when these were for a time brought into the ee service, along with 
most other legal positions, by Exec. Order No. 8743, 3 e Fed. Regs. 927 (Cum. 

. 1943). Exec. Order No. 9830, 12 Fed. Reg. 1259, 3 Code Fed. _- 108 (Supp. 
1 » again removed these positions from the competitive service. The process of 
covering in” pursuant to Executive Order No. 8743, despite efforts to make it more 
substantial, came to consist simply of determinations that the basic requirements of 
experience, etc., for the grades of positions held, were met. In few instances, if any, 
d the qualifications of incumbents of examiner positions been determined by any 
central agency with specific reference to the duties of those positions. 
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to judge status incumbents might seem to indicate particular suspicion of 
them ; on the other hand, such a board is a useful means of conducting 
noncompetitive examinations. 

Serious reason for apprehension concerning the future of the hear- 
ing examiner system arose when the Commission, on January 23, 1948, 
announced the personnel of the Board of Examiners which was to pass 
upon the qualifications of the status incumbents. Several months later, 
apparently without public announcement, the same board was given the 
responsibility of conducting the competitive examination of non-status 
incumbents and outside applicants for examiner positions.** The mem- 
bership of this Board did not bear out the Commission’s promise * that 
it would be composed of ‘‘at least two persons from outside the govern- 
ment who have an outstanding reputation in the field of administrative 
law,’’ in addition to a member from the Commission’s staff. There was 
a member from the Commission ;*® and the chairman, Mr. Carl Me- 
Farland, clearly met the quoted description, but the other members 
hardly did. Two were state supreme court judges ;*! two were practicing 
lawyers and former presidents of the American Bar Association.* These 
four members undoubtedly had some familiarity with administrative 
law and procedure; none of them, however, had become known as out- 
standingly expert in the field. 

One member, Mr. Henderson, as president of the American Bar 
Association, had denounced federal administrative agencies and hearing 
officers with extreme vigor. In an article during his incumbency he 
asserted that, ‘‘There is a tendency in all administrative agencies to go 
beyond or outside of the statute creating them and defining their power; 
to set up and give effect to policies beyond or even at variance with the 
statutes or the general law governing their action,’’ and ‘‘to make deter- 
minations contrary to the fair weight of the evidence and even without a 
basis in evidence of logical probative force.’’4* In an address in 1944, 
he spoke of the ‘‘ growth of bureaucracy and administrative absolutism in 
the guise of wartime controls’’ and inveighed against 


the ousting of our courts and lawyers from jurisdiction and author- 
ity to protect the rights of persons and property against discretion 
based on radical theories and against arbitrary powers exercised by 


87 The time of this action is given as April, 1948, in 65 Civil Serv. Comm’n Ann. 
Rep. 32 (1948), and as May, 1948, in First ep. Consultants to Civil Serv. Comm'n, 
Hearing Examiner Personnel under the Administrative Procedure Act [hereinafter 
Consultants’ Report] 6 (Jan. 31, 1949). 

88 See pp. 743-44 supra. Bs 

89 Mr. Wilson M. Matthews, a lawyer serving as examiner in the Examining and 
Placement Division. 

40 See note 16 supra. 

41 Douglas L. Edmonds of the California Supreme Court and Laurance M. Hyde 
of the Missouri Supreme Court. ' : 4 

fy . Henderson of Philadelphia, president of the ABA in 1943-44, an 
Willis Smith of Raleigh, North Carolina, president in 1945-46. Py 

43 Lawyers Urge Judicial Curbs on Administrative Abuses, 29 A. B. A. J. @l, 
683, 684 (1943). 
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officials who recognize no responsibility to our Congress, our courts, 
or our electorate.** 


In his presidential address before the Association, he averred that the 
agencies ‘‘have more and more extended their asserted powers beyond 
those granted by Congress in the statutes creating them’’ and asserted 
that 


zeal of officials, lust of power by subordinates, want of any tradi- 
tional or developed ethics of hearing and decision, and above all 
want of effective checks upon administrative decisions, result in a 
fixing of policies by the agencies rather than by Congress... .*° 


Since the Journal had represented the Association as essentially 
a pressure group with respect to the administration of the hearing ex- 
aminer system, had identified Mr. McFarland with these pressures, had 
linked the views of Senator Wiley with the Association’s and had itself 
uttered sentiments similar to those expressed earlier by Mr. Henderson, 
it was a disastrous impropriety for the Civil Service Commission to 
create a Board of Examiners so strongly colored by the asserted ideology 
of the Association.*® Try as the members of such a board might to rise 
above the record that had been made, they could scarcely succeed fully; 
and if they did, they would hardly be credited with success by those 
whom their actions hit. Especially with the governing regulations and 
pronouncements no clearer than they were, the Board had opportunity 
for the exercise of wide discretion; the basis for suspicion of its per- 
formance was correspondingly broad. Mr. McFarland’s eminence in the 
field of administrative law made his appointment appropriate; but it 
should have been accompanied by the appointment of others who had 
equivalent backgrounds. 

Simultaneously with the enlargement of the functions of the Board 
of Examiners to include initial responsibility for conducting the com- 
petitive examination, the Civil Service Commission provided the Board 
with ‘‘associates’’ residing in various centers throughout the country, 
to aid it in the investigation and examination of applicants.*7 Like the 


44 The American Lawyer’s Place and Part in the Postwar World, 30 A. B. A. J. 
548, 550 (1944). 

45 Making Secure “The Blessings of Liberty.” 30 A. B. A. J. 597, 599 (1944). 
_ 46 The Association is, of course, a large and complex organization, to which it is 
difficult to ascribe particular views in the absence of formal action by its policy- 
making agencies. No such action appears to have been taken with reference to the 
hearing examiner system. Acquiescence by these agencies in the Journal’s campaign 
to influence the Commission may perhaps be assumed; but the membership was not 
- On notice as it would have been by formal action. Actually even formal action 
y the Association, when it takes place, results from representative processes which 
are imperfect because of inactivity of the mass of the membership. The viewpoint 
that finds dominant expression is intensely conservative in economic matters; and 
it is evidently this viewpoint which produced the Journal’s stand in the examiner 
Matter. It is this author’s conclusion that what was wanted, consciously or uncon- 
oe, } si examiners who would be tender toward economic interests affected 
y regulation. 


** Consultants’ Report 7; 65 Civil Serv. Comm’n Ann. Rep. 32 (1948). 
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Board, this group was heavily weighted with professional dignity and 
standing. While only two of its members appear to have had particular 
experience with federal administrative agencies,*® the associate group, 
assuming proper control by the Board, seems to have been capable of 
satisfactory participation in the examining process. 


lil. The Debacle 


The Board of Examiners first developed the standards for the 
examinations.*® It recommended,” and the Commission approved, that 
the open competitive standards applied in the competitive examination 
be used also in re-examining the status incumbents.®! A grade of ‘‘C” 
on a scale of ‘‘A’’ to ‘‘F’’ would, however, qualify a status incumbent 
for retention in his position.” 

Except for certain specific points, the Board’s printed standards 
add relatively little to those previously prescribed by the Commission. 
Law teaching was not to be counted as general experience, or the teach- 
ing of ‘‘administrative law, public utilities, etc.’’ as specialized expe- 
rience.** ‘‘ Work as an interviewer, field investigator, or sleuth’’ [sic]; 
duties connected with courts martial or military justice; work as a 
‘*mediator, moderator, arbitrator, etc.’’; work as ‘‘a case or record re- 
viewer of examiners’ proposed reports or initial decisions’’—none of 
these might count as specialized experience.*4 

The Board also decided, for reasons which it was at pains to set forth 
at length,® that ‘‘the fairly numerous administrative officers who are 
called ‘chief’, or ‘assistant’ or ‘associate chief’, examiners’’ could not be 
regarded as incumbents of examiner positions, even if their duties in- 
cluded hearing cases ‘‘to a necessarily limited extent’’; nor could these 
duties be counted as specialized experience, since they fell within another 
excluded category—‘‘ administrative or supervisory work connected with 
public administration or regulation.’’5* If, perchance, a chief examiner 


48 Chester T. Lane of New York City, former general counsel of the SEC, who 
had engaged in legal examining work as executive secretary to the War Department 
Civilian Legal Personnel Committee; and Clarence A. Miller of Washington, D. C. 
vice-president and general counsel of The American Short Line Railroad Association. 

49 Consultants’ Report 8, 28-30. For explanation of the use of the term “con- 
sultants” with reference to the Board, see note 102 infra. 

50 Consultants’ Report 6-8, 28. 

5165 Civil Serv. Comm’n Ann. Rep. 32 (1948). 

52 Consultants’ Report 17. . 

53 The reader must estimate the author's prejudice toward the Board and its 
work, resulting from these provisions. To a member of the teaching profession, It 
seems arbitrary to exclude law teaching from professional experience, especially in 
connection with an examination which should take account of the qualitative factors 
produced by any experience presented. 

54 Consultants’ Report 29. 

55 Jd. at 11-13. 

56 Jd. at 29. Mr. McFarland, arguing before the Commission as to the ex 
perience requirements to be stated in the regulations, had asserted that persons who 
have administrative charge “of cases conducted before a. . . governmental regula- 
tory body” include “persons who are expediters, coordinators, paper pushers, and 
the like who are hardly more than chief clerks or political supervisors .. . . 3 
A. B. A. J. 861, 863 (1947). 
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should become responsible for results in the cases handled by his staff, 
he would assume the role of ‘‘a directing executive destructive of the 
initiative and independence of his flock who under the Administrative 
Procedure Act are supposed to be freed of such influence.’’®* This 
reasoning violates the Commission’s governing regulation when applied 
to persons whose duties include the occasional hearing of cases.* It 
also goes beyond the purpose of the APA. The Act calls for qualified 
examiners who shall perform responsible duties independently of 
favoritism or pressure from within their agencies ; but it does not require 
that they be freed of supervision with respect to the efficiency or the 
manner of their performance. An administrative agency is still re- 
sponsible for the efficient use of public funds and for adherence to the 
law and to agency policies by its personnel, including examiners. It is 
unsound to suggest that supervisory examiners have no proper function 
to perform, or that they need not be versed in the functions of the men 
under them.®® 

The members and associates of the Board proceeded to perform 
their duties energetically, conducting 148 examinations of status incum- 
bents and 694 examinations of non-status incumbents and other appli- 
cants.°° The board member from the Commission’s staff determined 
whether outside applicants possessed the necessary experience; the in- 
vestigation of incumbents and of those outside applicants who possessed 
the requisite experience were conducted by Commission investigators 
under the direction of the examiners; and oral interviews were conducted 
by the examiners themselves, sitting singly in the case of outside appli- 
cants, and in panels of two or more when interviewing incumbents.*! 

It is not possible on the basis of available data to evaluate accurately 
the quality of the examinations that were given or to determine whether 
the experience of the applicants was correctly measured. To do so would 
rquire knowledge of the judgment that was exercised in appraising the 
experience recorded in the written applications, of the competence of the 
Commission’s investigators, of the thoroughness with which the available 
sources of information concerning applicants were tapped, of the ques- 
tions and answers in the oral interviews, and of the ratings finally as- 
signed. None of this information is obtainable in the time at the com- 
mand of the writer; some of it is not recorded at all, and much of it is 
properly held confidential by the Civil Service Commission. One can 


57 Consultants’ Report 12. 

_ °8The regulation defines “hearing examiner position” as “one in which any por- 
tion of the duties includes those prescribed” by the APA for examiners. 5 Code Fed. 
Regs. § 34.2 (1949). 

59 The reasoning of the Board of Examiners would limit the effective execution 
of regulatory policies by administrative agencies. The APA, however, was con- 
sciously designed to avoid any such result. The Senate committee “attempted to 
make sure that no operation of the Government” would be “unduly restricted” 
by its provisions. Sen. Doc. No. 248, supra note 6, at 191; see also id. at 250 (House 
committee report). 

Consultants’ Report 18, 20. With limited exceptions, the members and as- 
sociates served without compensation. 

61 Jd. at 13-16 . 
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form certain judgments from the approach of the Board and the gen. 
eral character of the results, however, and some specific comments on the 
conduct of the examinations are possible on the basis of information that 
has been disclosed. 

The panel system of conducting interviews, adopted with respect to 
incumbents, is desirable, for the reactions of an examiner to the per. 
sonality and specific disclosures of an applicant need to be checked by 
others. Interview and judgment by a single examiner, relied upon for 
most nonincumbent applicants,® thus seem hardly adequate as a basis for 
conclusions. Given the types of investigation and examination that were 
employed, the method adopted for co-ordinating the results and assigning 
final ratings seems reasonably adequate ;** but it might have been desir- 
able to designate more precisely certain qualities for which the appli- 
cants were to be rated, and then to co-ordinate the results with reference 
to these. Such qualities as knowledge of administrative procedure, 
ability to handle technical questions during hearings, personal bearing, 
and objectivity might have been selected for this purpose and have aided 
somewhat in the difficult task of arriving at comparative judgments sun- 
marizing a host of intangible factors. Stenographic notes, or a recording, 
of each oral interview with at least the status incumbents should have 
been made, so as to be available in case of an appeal.®* 

The problem of securing a satisfactory number of applicants for the 
competitive examination from outside the Government was met in part 
by enlisting the efforts of the board members and associates, who were 
apparently quite successful in this capacity.» Undoubtedly special pains 
must be taken to enlist interest in an examination in a profession not 
accustomed to seeking rank-and-file government office or to competitive 
tests as a channel to employment, and this function of recruitment can 
best be performed by professional personnel. Some division of labor 
would be desirable, however. To permit the same individuals to serve as 
recruitment agents and as initial or final examiners of competitors, often 
without collaboration by others at the initial examining stage, may lead 


62 Jd. at 15-16. “A post-audit of the results indicates that panels of two or three 
members tended to more uniform, and slightly more conservative, ratings. Jd. at 4. 

68 In the panels, grades were first assigned by each examiner separately and then 
co-ordinated. After all the grades were in, the results were reconsidered and co 
ordinated by the Board and final grades—numerical as well as letter grades for 
participants in the competitive examination—were assigned. , 

64 As regards the numerous applicants in a competitive examination, even for 
examiner positions, the expense of records of oral interviews would perhaps not be 
justified. But where an incumbent has his career at stake, the protection of a com- 
plete record seems little enough to accord. The cost would be insignificant. In 
this connection it is worthy of note that, while removing legal positions, including 
most examiner positions, from the competitive service, Executive Order No. 983) 
preserves the ordinary civil service tenure protections to incumbents who $ 
competitive status. Exec. Order No. 9830, § 6.1(f), 12 Fed. Reg. 1263, 3 ie Fed 
Regs. 113 (Supp. 1947). , 3 

65“The ratio of high quality privately occupied applicants definitely increases 
in those areas where an active representative of the group of consultants is. available 
to publicize the opportunities or to consult with those interested—a situation whi 
suggests that consultants may have recruiting ability of appreciable value. Con- 
sulants’ Report 11. 
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to favoritism, either subconscious or to avoid embarrassment; and it 
certainly opens the door to charges of abuse such as later arose. 

The storm broke when the results of the examinations were disclosed. 
In a press release of March 9, 1949, the Commission announced that 
‘70 per cent of the hearing examiners with competitive status . . . have 
been found qualified to continue in their positions,’’ and that of the 69 
non-status incumbents 52 ‘‘passed’’ the examination, 12 failed, and 5 
were still under investigation. The printed report of the Board of Ex- 
aminers revealed that 42 of the 148 status incumbents were disqualified— 
14 for lack of the requisite experience and 28 on other grounds. Of the 
12 nonstatus incumbents who failed, 8 lacked experience and 4 were 
disqualified on other grounds.** Of the 625 other applicants who passed 
the preliminary screening and were competitively examined and rated, 
212 were found qualified, 165 with grades of ‘‘B’’ or higher.** Of the 
status incumbents disqualified, 64.3 per cent were in three agencies which 
employed 52 per cent of the status incumbents examined. Two of these 
agencies employed 75 per cent of the non-status examiners who failed, but 
only 53.6 per cent of such incumbents examined. 

The two agencies to suffer most spectacularly were the Interstate 

Commerce Commission and the National Labor Relations Board. The 
former had one fourth of its hearing examiner staff disqualified; the 
latter had 14 examiners disqualified from among 41.°* Moreover, among 
those passing the examination were a number of incumbents who qualified 
only for positions of lower grade than they occupied—in some instances 
lower grades than existed in the employing agency—together with some 
non-status incumbents who received lower ratings than many outside ap- 
plicants and would be displaced by some of the latter standing higher on 
the register. It is reported that, in all, 27 of the 41 NLRB examiners 
who were examined were in effect disqualified. In addition, the Board 
of Examiners declined to consider the NLRB’s chief trial examiners as 
incumbents of examiner positions and, in rating them in the competitive 
examination, disqualified one and assigned doubtful grades to the other 
two. 
__ The Commission immediately issued to the employing agencies a 
“displacement notice,’’®® requiring that incumbents who failed to 
qualify for retention must be dismissed not later than June 25, 1949. 
And individual notices of the examination results were sent to the persons 
involved. Ten working days were allowed for appeals to be filed, if it 
was desired to have them heard before the effective date of the notice.” 


86 Jd. at 18. 

87 Jd. at 20. 

*8 Jd. at 22. The agencies are not identified in the * a report. 

69 General ag en wo Notice No. 27, March 11, 1949. 
, ™Under the Commission’s general regulations, — from ratings in examina- 
tions are determined originally by the section of the Examining and Placement Divi- 
sion or the committee of expert examiners that took the original action. 5 Code Fed. 
Regs. $ § 01.9(b) (2) (iii), 01.9(c) (3) (Supp. 1947). Further consideration by the 

mission’s over-all Board of Appeals and Review, a nonstatutory body, may be 
had. The decisions of this board are intended to be final in most matters, including 
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The affected administrative agencies and examiners reacted quickly 
to the situation. Through collaboration and inquiry among examiners 
and some outside applicants, the results of the examinations were rather 
fully compiled and the consequences estimated. Experiences in the oral 
interviews were compared. The backgrounds of examiners, associates, 
and applicants who succeeded well in the examination were explored for 
indications of favoritism. As a result, not only individual appeals from 
ratings in the examinations were filed, but also protests from a number of 
the affected agencies, including the ICC and the NLRB. The NLRB 
later argued, among other things, that the Board of Examiners’ standards 
as to what constituted specialized experience were too narrow, particu- 
larly with reference to review attorneys and legal assistants to agency 
heads. Both agencies asserted that the disqualification of so many of 
their examiners deemed highly competent would have serious adverse 
effects upon administration.” 

In order to prosecute their appeals effectively, many of the incum- 
bent examiners secured counsel, some of whom represented groups of 
examiners within one or more agencies and agreed to serve with minimal 
if any compensation. Their advocacy immediately became vigorous, 
including attacks upon the work of the Board and the procedures of the 
Commission as well as arguments addressed to the qualifications of indi- 
vidual clients. The Association of Interstate Commerce Commission 
Practitioners petitioned Congress for an investigation and additional 
steps ‘‘to prevent the individual injustice and public disservice’’ that 
were threatened.” Washington newspaper columnists gave much atten- 
tion to the situation. Rarely has a personnel operation aroused such 
public controversy. 

As a result of the impact of these efforts, the Board of Examiners 
and the Commission began a retreat which, by the year’s end, produced 


appeals arising from examinations, id. § 01.8; but the Commission necessarily re 
tains discretionary power to deal further with matters decided by the board, at least 
upon the petition of dissatisfied parties. The Board of Examiners asked that it be 
permitted to reconsider the grounds of its decisions in the event of appeal, in addi- 
a ag the consideration which the Commission would give. Consultants’ Report 


71So far as limited time on brief visits to Washington during the fall of 14? 
permitted, the writer has gathered unpublished information concerning the results 
of the examinations and subsequent occurrences through personal interviews and 
through search of files to which he was given access. He wishes to make particular 
acknowledgment in this connection of the courtesy of Mr. W. A. McCoy, chief of 
Civil Service Commission’s Examining and Placement Division, of Mr. Carl McFar- 
land, chairman of the Board of Examiners for hearing examiner positions, and of 
Mr. Charles Horsky and Mr. R. Granville Curry of the District of Columbia Bar. 
counsel for groups of appellant examiners. It is not feasible to cite specific sources 
for most of the statements made. If inaccuracy resides in any of them, the reason 
lies in the writer’s understanding and not in the information supplied. Throughout 
this article the judgments expressed are, of course, entirely the writer’s own. 

72 The petition was submitted to the membership of the Association and adopted 
with near unanimity by the 2211 members who voted, constituting nearly 70 per Pad 
of the membership. It was then sent to all of the members of both houses. 16 I “ 
Pract. J. 706-16 (1949). See id. at 717 for the brief filed by Mr. Curry before t 
Civil Service Commission on behalf of the disqualified ICC examiners. 
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a complete abandonment of the previous outcome of the examinations. 
The Board, reconsidering the cases on appeal, found eligible 26 status 
and at least 7 non-status incumbents who had originally been completely 
disqualified. These changed results were produced in part by lapse of 
time, which added to the quantum of experience of those who had previ- 
ously been found to lack the requisite amount. Another factor is said 
to have been the Commission’s determination that the original ‘‘emi- 
nently qualified’’ standard for status incumbents should be replaced by 
astandard of ‘‘ qualified and competent.’’** In addition, the Board was 
constrained by Commission action to treat as incumbents those chief 
and associate chief trial examiners whose duties included the hearing of 
any cases, and it consequently approved several in this category. Still 
pending, however, were the appeals of 16 status and some 10 non-status 
incumbents who had been totally disqualified, of non-status incumbents 
who were dissatisfied with the ratings given them or the grades of posi- 
tions for which they were found eligible, and of nonincumbent partici- 
pants in the competitive examination."* 

Early in its consideration of the appeals the Commission was con- 
fronted by a motion, filed by a majority of the incumbent appellants, 
that all of the determinations of the Board of Examiners be vacated and 
the Board be disestablished; or, if this action were refused, that trial- 
type procedures be followed in handling the appeals, including disclosure 
to the appellants of the information upon which their previous ratings 
were based. the rights of subpoena and cross-examination, and prepara- 
tion and availability to all parties of complete transcripts of proceedings. 
In oral argument and supporting memoranda, counsel challenged the 
Commission’s authority to remove ‘‘conditionally reappointed’’ exami- 
ners without following the removal provisions of the APA; charged 
bias, prejudice, and excess of authority on the part of members of the 
Board ; and attacked the Commission’s power to create a board composed 
largely of members from outside the Government.7® 

The Commission did not rule explicitly on the motion to disqualify 
the Board of Examiners.7* In a letter to counsel, dated May 20, 1949, 
however, it declined to set aside the previous examinations; and it per- 
mitted the Board to proceed with the reconsideration of incumbents. It 
also refused to provide trial-type procedures, suggesting that ‘‘you con- 
tinue to utilize the appeals procedures of the Commission.’’ These re- 
quired the appellants to go forward on the basis of extremely vague 
statements as to the reasons for the actions previously taken, contained in 


78 It is difficult to see, however, what difference this could make, since the Board 
has reported that originally it had “not found it possible to apply literally” the 
more stringent standard and that a grade of “C” was sufficient to qualify a status 
incumbent. Consultants’ Report 17. 

a The appeals of the last group were considered in the first instance by the Com- 
Mission’s regular staff rather than by the Board of Examiners. 


7 See the discussion of this problem at note 18 supra. 

76 See pp. 759-62 infra. 

‘7 This failure left the Board in an equivocal position and withheld from the ap- 
Pellants any answer or assurance with respect to their objections. 
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the individual notifications and in amplifications later furnished.** The 
period of notice of hearings by the Board of Appeals and Review was 
sometimes extremely short. No stenographic notes of hearings were per- 
mitted to be taken. In the Board of Examiners, the reconsideration was 
without additional oral hearings or interviews; but additional informa- 
tion respecting appellants was received. 

Notwithstanding these handicaps, the appellants and their counsel 
proceeded resourcefully on the basis of clues and inferences. Motions, 
requests, objections, and appeals were filed with rapidity and telling 
effect. Meanwhile, the subject was discussed in the Senate, where critics 
of what had been done seized the ascendancy.” The Commission’s 
defenses disintegrated. By a series of developments, the Board of Ex- 
aminers disestablished itself; its remaining disqualifications of incum- 
bents were reversed almost in their entirety ; and the registers of eligibles 
which had been placed in effect for the several grades of examiner posi- 
tions ®° were set aside. The incumbent appellants, in short, after ex- 
tended proceedings, got virtually all that they had sought by means of 
their initial motion before the Commission. 

In resigning by letter dated July 25, 1949, the members of the Board, 
with the exception of the member from the Commission staff, complained 
that in some instances of appeal the Commission had disregarded and 
even acted without awaiting the Board’s action upon reconsideration; 
that the standing of incumbents who had not appealed, relative to the 
competitive ranking, would suffer from the increases given to some who 
had appealed ; and that the Commission had failed to deal publicly with 
the attacks that had been openly made upon the Board. The members 
asserted that under these circumstances no useful purpose would be 
served by their continuing to function, and that the administration given 
to the examiner system by the Commission bade fair to ‘‘disrupt ruin- 
ously’’ the examiner corps. 

In addition to reversing the disqualifications of incumbent appel- 
lants, the Commission took certain general steps to set aside or modify its 
previous actions. On May 23, 1949, it suspended the General Displace- 
ment Notice, thus giving unlimited time for the consideration of appeals 
and putting off indefinitely the threatened dismissals.81 On July 20, it 
announced that applications for the competitive examination had been 
closed on July 5 and that the registers resulting from the examination 
were currently in effect and should be used, but the actual displacement 


78 The original notifications of disqualification uniformly stated either that the 
incumbent possessed “insufficient specialized experience” or that his rating resulted 
from “over-all characteristics,” or both. The amplifications stated that the appellant 
was found to lack one or more of the following: “ability,” “personality,” “discretion. 
“dignity,” “poise,” “judicial temperament,” “ability to be objective or to render an 

“unbiased decision”’—sometimes with the addition that the adverse judgment was 
based upon a “review of records of actual cases” heard by him. 

79 See p. 761 infra. F 

80 General Displacement Notice No. 27, March 11, 1949, announced that from its 
date registers of eligibles, resulting from the examination, had been established for 
examiner positions. 

81 Jd. Supp. No. I. 
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of incumbents remained suspended pending further notification.®* On 
November 9, the Commission announced that, in view of past and pros- 
pective appeals from applicants in the competitive examination, it would 
seek additional information concerning all applicants meeting the ex- 
perience requirements and re-rate them all, including the non-status 
incumbents, through its examiners.** 

On December 13, the Commission disestablished the registers previ- 
ously in effect, saving the validity of any appointments previously 
made.*4 The Commission also abandoned the original provision for 
competition in the promotion of examiners,®** and provided for promo- 
tions by the employing agencies, subject to approval by the Commission 
upon noncompetitive examination. 

At the end of 1949, therefore, the administration of the merit system 
for hearing examiners had become virtually indistinguishable from that 
which the Commission’s general regulations provide for the competitive 
service as a whole. Protection for the tenure of examiners with perma- 
nent appointments, as required by Section II of the APA, was provided, 
however, and transfers from nonexaminer to examiner positions remained 
subject to competitive examination. In the meanwhile almost all status 
incumbents of examiner positions had succeeded in gaining permanent 
appointments. Moreover, most non-status incumbents had avoided dis- 
qualification ; but the permanence of their tenure awaited the outcome 
of a competitive examination which the Commission was commencing to 
regrade. Permanent appointments to vacancies, which had been possible 


for approximately nine months, had again been suspended, pending the 
outcome of this examination.®® 


IV. Retrospect and Recommendations 


Some of the factors responsible for the breakdown have already 
been discussed: delay on the part of the Commission; the unfortunate 
composition of the Board of Examiners; lack of clarity in some of the 
Commission ’s instructions and standards; questionable views adopted by 
the Board in certain of the standards which it developed and lack of 
sufficient precision and safeguards in some of its examining methods; 
and indecision by the Commission in the face of the protests that con- 
fronted it. Other factors remain to be reviewed. 


827d. Supp. No. 2. 

83 All together, 1710 applicants, other than incumbents of examiner positions, 
filed in the examination. 

84 Departmental Circular No. 592, Supp. No. 3. 

8514 Fed. Reg. 7501 (1949). Promotion registers pursuant to this provision had 
not been established, and much dissatisfaction had been caused among examiners 
by the absence of any means whereby even an examiner approved for retention might 
récelve a permanent promotion. Provision for conditional promotions, however, 
was made shortly after the regulations were originally announced. Departmental 
Circular No. 592, Supp. No. 2, at 4, Nov. 5, 1947. 

86 Temporary appointments under 5 Code Fed. Regs. § 2.114(a) (1949) were 
authorized by Departmental Circular No. 592, Supp. No. 3, Dec. 13, 1949, with the 
Provision that any such appointee must have filed in the competitive examination, 
Must possess the requisite experience, and must be approved by the Commission. 
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The Board was dogged throughout its existence by doubt and chal- 
lenges as to the legality of its existence. The authority in the civil 
service laws and executive orders for the creation of boards of exami- 
ners §7 seems not to include boards composed of non-government mem- 
bers, in the absence of special necessity, and the APA provides only for 
advisory committees. Under Public Law 600, 1946,5* however, ‘‘the head 
of any department, when authorized in an appropriation . . . Act,’’® 
may ‘‘procure the temporary (not in excess of one year) or intermittent 
services of experts or consultants’’ without regard to the civil service 
laws. This legislation creates a permanent statutory foundation for a 
practice long followed in the Government pursuant to specific or transi- 
tory authorizations, of contracting for special services. The most per- 
suasive argument that the arrangements between the Commission and 
the members and associates of the Board were not authorized by this 
statute ®' is that the specific restrictions in the civil service laws upon 
the membership of boards of examiners remain in effect. Public Law 
600 is more recent than the applicable civil service legislation, however, 
and if it confers additional statutory powers upon the Commission, the 
failure of a subsequent executive order * to recognize them scarcely re- 
sults in their withdrawal. It is significant that, although the Commis- 
sion’s appropriations for earlier years carried items for the ‘‘employment 
of expert examiners not in the Federal service on special subjects for 
which examiners within the service are not available,’’ ® the correspond- 
ing items in years subsequent to 1946 have been couched in the terms of 
Public Law 600." 

A related question concerns the possible effect of the statute ® which 
forbids any ‘‘officer, clerk, or employee in any of the departments”’ to 
aid in the prosecution of ‘‘any claim against the United States,’’ and two 
sections of the Criminal Code,® applicable to any ‘‘officer or employee 
of the United States or any department or agency thereof,’’ which attach 
criminal penalties to the same conduct and to the receipt of compensation 
for services rendered ‘‘in relation to any proceeding . . . or other matter 
in which the United States is a party or directly or indirectly interested.”’ 
The difficult interpretational problem is whether the terms ‘officer or 


87 See note 28 supra. 

88 Section 15, 60 Stat. 810, 5 U. S. C. § 55a (1946). ‘ 

89 The Commission’s appropriation for the fiscal year 1948 carried an item put- 
suant to this provision, 61 Stat. 589 (1947), as did that for 1949, 62 Stat. 179 (1948). 

90 Schedule A of the Civil Service Rules has for years carried a provision eX- 
cepting positions of this nature from competitive requirements. 5 e Fed. Regs. 
§ 6.101(n) (1949). The preceding paragraph, (m), similarly excepts “positions with- 
out compensation provided such appointments meet the requirements of applicable 
laws relating to compensation.” 

91 Information has not been obtained as to whether there was annual renewal 
of the arrangements, so as to bring them within the statutory one-year limit. 

92 Exec. Order No. 9830, supra note 28. 

93 F.g., 55 Stat. 96 (1941); 58 Stat. 364 (1944); 60 Stat. 62 (1946). 

94 See note 89, supra; Pub. L. No. 266, 8lst Cong., Ist Sess. 5 (Aug. 24, 1949). 

95 Rev. Stat. § 190 (1875), 5 U. S. C. $ 99 (1946). 

9618 U. S. C. § § 281, 283 (Supp. 1949). 
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employee’’ include part-time or uncompensated personnel.** The only 
direct authority appears to be opinions of the Attorney General during 
World War II, holding the sections as then worded to be applicable to 
members of OPA War Price and Rationing Boards and to an uncom- 
pensated member of the Joint Army and Navy Committee on Recrea- 
tion ;** but the opinions themselves disclose grounds for doubt, especially 
since the Criminal Code sections have been changed. To clarify matters 
in particular situations, legislation has from time to time excepted the 
members of specific volunteer or part-time tribunals from these pro- 
visions.* 

It would have been desirable to provide similar assurance for the 
members of boards or committees concerned with the hearing examiner 
system. Instead, the current Congress, moved by the charges made 
against the Board of Examiners but acting after the Board had resigned, 
added a provision to the present appropriation for the Civil Service 
Commission, forbidding it to use funds for the ‘‘compensation or ex- 
penses of any member of a board of examiners,’’ (1) who has ‘‘not made 
affidavit that he has not’’ within two years and will not while a board 
member appear in any proceeding in an agency employing an applicant 
who has been rated or will be rated by him; or (2) who, after making 
such an affidavit, has rated an applicant who was an employee of an 
agency in which the board member has appeared within two years. 
Should such a provision become a permanent feature of the appropriation 
acts, it would seriously hamper future efforts to make satisfactory pro- 
vision for merit systems affecting legal positions.“ The Government 
cannot have the assistance of lawyers engaged in private practice on 
such conditions ; nor should such excessive safeguards be required. The 
ethies and sense of responsibility of members of the legal profession must 
be relied upon, both to preserve their objectivity and to cause them to 
disqualify themselves in situations where a real threat to impartiality or 
to the appearance of impartiality on their part arises. The presence of 
government counsel on an examining board, together with adequate ad- 


% Greater ambiguity, stemming from vestigial language, resided in the Criminal 
Code sections before their recent revision. 

840 Aps. Att'y Gen. 289, 294 (1943). 

% The more important recent exceptions are listed in a note to 18 U. S. C. § 283 
(Supp. 1949). In addition, the current Independent Offices Appropriation Act ex- 
cepts the members of the Loyalty Review Board and the regional loyalty boards. 
Pub. L. No. 266, 8ist Cong., Ist Sess. 6 (Aug. 24, 1949). Three other recent acts con- 
tain similar provisions. 

_ 10 /bid. The provision was introduced in broader form by Senator Morse. He 
discussed his proposal at the time of its introduction, 95 Cong. Rec. 10,835 (Aug. 2, 
1949), stating that he did not charge actual impropriety on the part of members of 
the Board of Examiners and that he had great admiration for some of the members. 
The substitute provision was inserted in the House without discussion. /d. at 11,738 
(Aug. 15. 1949), : 

101 |t is recommended at p. 765 infra, that an advisory committee for hearing 


camino positions should again be established and conduct oral interviews of ap- 
Plicants. 
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ministrative attention to what is going on, should prevent objectionable 
situations from arising.!® 

The appeal procedure accorded the incumbent examiners contributed 
much to dissatisfaction with the conduct of the examiner system. In 
ordinary personnel matters, the Commission’s procedures, consisting of 
only informal conferences, are probably satisfactory. Trial-type 
hearings are hardly essential in hiring people, even competitively, or in 
taking certain later actions, such as promotions; nor should the Govern- 
ment be denied the opportunity to obtain confidential information about 
prospective employees and to keep faith with its informants.’ The dis- 
missal of career employees, however, may sometimes require the protec- 
tions of a trial so far as possible; and Section II of the APA affords the 
means of doing so in the case of hearing examiners. Even the Commis- 
sion’s ordinary procedures are described as usually involving steno- 
graphic reports of hearings before the Board of Appeals and Review; yet 
this was denied the appellant examiners by an action which can only be 
regarded as unfortunate. In the case of the status incumbents, more- 
over, little reason for resorting to confidential informants appears. Their 
work was largely a matter of record ; and judgments upon it by witnesses, 
if any were needed, should have been expressed openly or not at all. As 
to these incumbents trial-type hearings before the Board of Appeals and 
Review should have been accorded. Time would probably have been 
gained, for definitive judgments could have been reached at once. As it 
was, decisions were rendered and then reconsidered in several instances. 

A factor contributing to the Commission’s retreat undoubtedly was 
the attention the matter received in Congress, especially in the Senate. 


102 The members of the Board of Examiners stated in their letter of resignation 
that they had Pan | recommended” to the Commission that government members 


be included on the Board. The letter also asserts that the Board did not undertake 
to disqualify incumbent examiners but merely recommended approval in individual 
cases or, if such a recommendation was not made, transmitted the matter to the 
Commission for further action. Such is the form in which the members’ actions 
were couched upon the reconsideration of appealed cases. Consistently with this 
position, the members had previously designated themselves as “consultants” in en- 
titling their printed report; and it is said that they were so designated in the letters 
of appointment sent to them by the Commission. This designation, however, 1s 4 
formal one for record purposes, which accords with long-standing usage, and it is not 
inconsistent with any functions the “consultants” might lawfully be called upon to 
perform. The report, moreover, speaks at one point of future reconsideration by the 
consultants of an adverse “decision” on their part, Consultants’ Report 24; and it 
affirms an understanding with the Commission that any “action” of the consultants 
involving matters of judgment in individual cases would be allowed to stand. /d. at 
23-24. At least in the first instance, therefore, the consultants appear to have acted 
essentially as a board of examiners. It has seemed preferable in this article to us 
that term, in accordance with the Commission’s prevailing usage. The term is with- 
out precise technical significance, however. Whatever name is used, the Board made 
certain judgments which the Commission had power ultimately to adopt or reject 
and for which it was responsible. Equally, the Commission naturally would accept 
the conclusions of experts whose aid it had invoked, except when unusual reasons to 
the contrary arose. 

103 Federal Personnel Manual A5-5. : ' “i 

104 The Commission’s published explanation for its reliance upon confident 
information, i.e., that it lacks the subpoena power, Federal Personnel Manual A>--, 
hardly states the main reason. 
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In addition to the amendment previously referred to,’ the Senate 
received a resolution introduced by Senator Johnston, chairman of the 
Committee on Post Office and Civil Service, authorizing that committee 
to make a complete investigation of the Commission’s handling of the 
hearing examiner merit system. The resolution was referred to that 
Committee,!°° which last fall secured counsel; hearings were contem- 
plated. Such hearings might cast considerable light on the provision 
that should be made for carrying out Section II of the APA. The 
principal drive behind the effort to secure an investigation, however, 
came from examiners who were threatened with dismissal. Now that 
they have been largely satisfied, the needs of the future may be lost 
sight of. 

Senator Johnston’s proposal produced an effect upon administration 
greater than that naturally incident to an expression of legislative in- 
terest. During the fall of 1949 persons acting for the subcommittee made 
direct requests of at least some of the agencies to refrain from using the 
Commission ’s registers for filling vacancies in examiner positions; and in 
some instances letters to this effect were written to agency heads. The 
wheel had turned full circle; in place of Senator Wiley’s seeking to in- 
fluence the Commission adversely to incumbent examiners, others were 
now exerting legislative influence upon administrative agencies in behalf 
of the incumbents. Both efforts were inconsistent with sound administra- 
tion. 

Threatened disruption of the Government’s examiner corps has been 
avoided through the acquisition of permanent tenure by virtually all of 
the status incumbents. It does not follow, however, that the result as to 
them is wholly good. Some of the incumbents probably lacked the quali- 
fications envisioned in the APA and important to the conduct of formal 
administrative proceedings. Much attention has been given to the ques- 
tion whether proficiency in the subject matter with which an agency 
deals or broad legal competence should be the primary requisite for an 
examiner.1°? The Board of Examiners attached great importance to the 
latter, with emphasis upon the possession of ‘‘judicial’’ qualities ;1°* 
and in this it was right. The strong tendency in government as in other 
large organizations to fill positions with personnel drawn from within 
creates the danger that narrow specialists who have not developed 
broader insights and skills may come to occupy positions for which they 
are inadequate. Their fault is less likely to lie in excessive zeal than in 
inability to comprehend the implications of their work and to become 
fully effective in advancing its purposes. One function of the Civil 
Service Commission under the APA should have been to eliminate from 
hearing examiner positions any incumbents who were too seriously 


105 See p. 761 supra. 
106 Sen. Res. 143, 8lst Cong., Ist Sess., 95 Cong. Rec. 10,571 {July 28, 1949). 
2 107 The issue is drawn rather sharply in Mr. Curry’s brief, supra note 72, at 


“108 Consultants’ Report 9. 
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deficient in this respect.’ It would be strange if there were none; and 
loss of the opportunity to replace them with more competent personnel 
is regrettable. It does not follow that practicing lawyers or judges who 
may have gained high places on the hearing examiner registers should 
necessarily have been substituted for them. The process of selection 
from registers should, rather, be such as to secure persons who possess 
the requisite specialization in addition to the essential broader compe- 
tence. 

The solidification of incumbents in their positions must now be 
accepted, however. The questions that remain are (1) whether the Com- 
mission’s present regulations afford a satisfactory method of filling 
future vacancies and of strengthening the examiner corps by supervision 
of promotions and related means and (2) if not, what plan should be sub- 
stituted. 

The answer to the first question is emphatically, No. It is no dis- 
credit to the Commission that it does not possess and cannot possess on 
its regular examining staff lawyers of sufficient stature to pass judg- 
ment upon the experience and qualifications of applicants for a small 
number of positions near the top of the governmental legal hierarchy. 
Such lawyers can be obtained only by offering relatively high salaries and 
a sufficiently challenging body of work. Nor can personnel administra- 
tors of equally high grade be substituted, since their field of competence 
is totally different. Neither does the Hoover Commission’s recent recom- 


mendation, that the departments and agencies should be given ‘‘ primary 
responsibility for recruiting and examining Federal employees,’’'” 
afford an adequate solution here. The APA casts inescapable responsi- 
bility upon the Civil Service Commission and embodies a valid belief 
that centralized supervision is necessary to assure an adequate quality of 
examiner personnel.'!! 


1089 A minimum standard should of course have been applied. Those who were 
eliminated by reason of it would not necessarily have been eliminated from their 
agencies, since they could, in all probability, have been transferred to other posi 
tions for which they were suited. 

110 Comm’n on Organization of the Executive Branch of the Government, Per- 


sonnel (ay amy 10, 17 (1 , ; ’ 

111 The theory of the Act in this regard is valid mainly because of the dangers 
that result from excessive inbreeding, discussed above. The same danger, together 
with others, would attach to following the Hoover Commission’s recommendation 4s 
to government legal positions in general. The Hoover Commission’s report itself 
makes allowance for possible exceptional resort to centralized recruiting and examin- 
ing for lower-grade positions. Jd. at 17-18. If a centralized legal personnel system 
were set up in the Government, allowing scope to appointing officers in the agencies 
in accordance with other recommendations of the Hoover Commission (e.g., liberali- 
zation of the “rule of three” in making appointments, id. at II, the administration 
of the examiner system might be tied to it. Such a legal personnel system under 4 
Board of Legal Examiners, with most examiner positions included, existed for several 
years pursuant to Exec. Orders No. 8743, supra note 36, and No. 9358, 3 Code Fed 
Regs. 30 (Supp. 1943), which gave effect, in turn, to recommendations of the Presi- 
dent’s Committee on Civil Service Improvement, H. R. Doc. No. 118, 77th Cong. 
Ist Sess. (1941). The re-establishment of such a system without legislation is # 
present barred by a prohibition against the use of funds for such a system. Indepet 
dent Offices Appropriation Act, Pub. L. No. 266, 8lst Cong., Ist Sess. (Aug. 24, 1949). 
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With regard to the second question above, it may not be possible to 
achieve a fully adequate substitute solution without additional legisla- 
tion; but such legislation should await a renewed effort to solve the 
Government’s over-all personnel problem in the light of the Hoover 
Commission’s recommendations and other pertinent considerations. 
In the meantime, in order to discharge its responsibilities under the 
APA, the Civil Service Commission should establish the post of ex- 
aminer for hearing examiner positions within its Examining and Place- 
ment Division at the highest salary feasible; should secure for the posi- 
tion an able young lawyer of broad training and as much experience as 
possible, without thought of permanence of tenure, and give scope to 
initiative on his part in carrying out the Act; should at the same time 
create a new part-time, uncompensated advisory committee of lawyers of 
high standard,’!” to be consulted in regard to all significant steps taken ; 
and should further require that the committee or persons nominated by it 
conduct all oral interviews with candidates for appointment or promotion 
to hearing examiner positions. The examiner would supply the initiative 
and do the necessary ‘‘leg work,’’ as well as make many primary deci- 
sions with the assistance and guidance of the Division’s officers and staff. 
The advisory committee would supply the necessary professional weight 
and judgment. 

The Commission should further, pursuant to authority which it now 
has,"48 remove the hearing examiner positions from the competitive 
service and place them in Schedule B of the Civil Service Rules. This 
would subject them to noncompetitive examination by the Commission, 
after tentative selection by the appointing agencies. It is extremely 
difficult to grade a large number of applicants numerically with reference 
to many intangible qualifications and rank them fairly on a competitive 
basis for possible appointment to a small number of vacancies; nor is it 
necessary for the Commission to attempt to do so in order to discharge its 
responsibilities. With most of the incumbent examiners now secure in 
their positions, the number of prospective vacancies is small indeed. This 
fact alone largely eliminates the unfairness to applicants who took the 
competitive examination, which otherwise might reside in abandonment 
of the examination, since few of them can hope for appointment in any 
event. The Commission, moreover, can eliminate the unfairness alto- 
gether by rating all of these applicants in categories such as ‘‘outstand- 
ing,”’ ‘well qualified,’’ ‘‘qualified,’’ and ‘‘unqualified,’’ as recommended 
by the Hoover Commission,!* and by requiring each agency to regard 


112 The committee should be drawn largely from within the Government, in- 
cluding the federal judiciary; but if the amendment to the Independent Offices Act 
affecting private practitioners, p. 761 supra, can be overcome or caused to lapse 
with the Act next June 30, it would be desirable to appoint, say, two private prac- 
titioners of high standing. 

1185 Code Fed. Regs. $ 6.1 (1949). 2 

114Comm’n on Organization of the Executive Branch of the Government, Per- 
sonnel Management 18 (1949). Such was the practice of the Board of Legal Ex- 
aminers, supra note 111, in compiling its register for lower-grade legal positions, based 
upon a competitive examination. See Fuchs, The Federal Civil Service for Lawyers, 
ll J. D.C Bar Ass’n 51, 64 (1944), 5 Pub. Pers. Rev. 168, 174 (1944). For an ex- 
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as applicants those within the highest category available at the time a 
vacancy is to be filled. The Veterans Preference Act **® would require 
that those applicants possessing prescribed prerequisites for the position 
be rated competitively by the appointing agency and that selection be 
made from among the highest three; but the number to be examined 
would in each instance remain within practicable limits. The Commis- 
sion would have the additional check of a noncompetitive examination of 
the applicant chosen by the agency, such as it now proposes to apply to 
promotions. The standard applied in these noncompetitive examinations 
should be high. The suggested solution would be consistent with the 
APA.“ The Act does not in terms require that initial examinations be 
given by the Civil Service Commission. To have the agencies give them 
would, indeed, produce the effect which the congressional committees 
envisioned, of causing ‘‘agencies to secure the highest type of examiners”’ 
through their own initiative." 

No system will work satisfactorily, however, if the Civil Service 
Commission continues to permit itself to be pushed first in one direction 
and then in another by outside pressures, whether these emanate from 
Congress or elsewhere. It is a reasonable inference from the facts recited 
above that exactly this has happened so far; and it is particularly de- 
pressing that an agency of government which traditionally embodies the 
highest rectitude should appear in such arole. As much as anything else, 
failure to understand the requirements for administering the APA suc- 
cessfully is probably responsible for the Commission’s course. Without 
adequate knowledge to guide it in this area, the agency drifts and falls 
victim to the winds of the moment. It needs to select advisers wisely, 
seeking representation of legitimate viewpoints, and then to adhere 
steadily to the program which it works out with their aid. 


cellent discussion of the requirements of successful selection of hearing officers by 
civil service methods, see Benjamin, Administrative Adjudication in the State of 
New York 268-92 (1942). 

115 See note 30 supra. 

116 Cj, particularly § Il. See p. 738 supra. 

117 Sen. Doc. No. 248, supra note 6, at 215, 280. 





Administrative Practitioners Bill 
(H. R. 4446) 


Everyone interested in practice before the Administrative Agencies 
of the Government should read in detail the debate which took place in 
the House of Representatives on March 15th on H. R. 4446. 

Many questions were asked of the Chairman (Mr. Walter) and 
many of them remain unanswered. It will be noted that a number of 
Congressmen showed great interest in this proposal. 


Debate On H. R. 4446* 


Mr. WALTER. Mr. Speaker, by direction of the Committee on the 
Judiciary, I call up the bill (H. R. 4446) to protect the public with re- 
spect to practitioners before administrative agencies. 

The Clerk read the title of the bill. 

The SPEAKER. This bill is on the Union Calendar. 

Accordingly the House resolved itself into the Committee of the 
Whole House on the State of the Union for the consideration of the bill, 
H. R. 4446, with Mr. Biemiller in the chair. 

The Clerk read the title of the bill. 

By unanimous consent, the first reading of the bill was dispensed 
with. 

Mr. WALTER. Mr. Chairman, I yield myself 5 minutes. 

Mr. Chairman, the measure under consideration is designed to pro- 
vide a uniform method of qualifying practitioners before the Government 
agencies. The subject matter of this bill was contained in the Adminis- 
trative Procedure Act, but at the time that legislation was adopted it was 
deemed advisable to separate the two proposals. 

This bill was on the Consent Calendar, and would probably have 
been adopted by unanimous consent but for the fact that several of the 
Members were concerned about the opposition the American Institute 
of Accountants had to the proposal. Since that time a committee of 
the American Bar Association and the Committee of the American 
Institute of Accountants have reconciled their differences, and I am now 
authorized by the American Institute of Accountants to state that this 
group not only is no longer opposed to the measure but feels that it is 
in the public interest to enact it as quickly as possible. 

Another group was opposed to the bill, namely, the so-called class 
B practitioners, consisting of traffic managers and people of that sort, 
who represented various trade organizations. The committee has in- 
corporated in the bill language which will protect their right to practice, 
not as lawyers or accountants, before the several Government agencies. 

_ Ina word, the bill does this: It provides for the creation of a com- 
mittee of five, four members being in the executive branch of the Govern- 
ment and the fifth being a member of the bar selected by the President 
by and with the advice and consent of the Senate, all of whom serve with- 
out compensation. This committee will provide uniform regulations 


———_ 


*Cong. Rec. March 15, 1950, pp. 3476-84; Cong. Rec. March 16, 1950, p. A2085. 
wii, 
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for the admission of regularly qualified practitioners to practice before 
each and every one of the executive branches of the Government. 

One of the reasons that prompted those of us who have been inter- 
ested in this legislation to espouse it has been the fact that many mem- 
bers of the bars of the courts of last resort in their States have come to 
Washington to represent clients and, when they got here, found they 
were not qualified to practice before this or that or the other one of the 
several hundred agencies. 

A uniform method is provided for the qualification of lawyers in 
good standing in their States. When they receive the necessary creden- 
tials, they will be entitled to practice before any of the Government 
agencies. 

Mr. HOFFMAN of Michigan. Mr. Chairman, will the gentleman 
yield ? 

Mr. WALTER. I yield. 

Mr. HOFFMAN of Michigan. Do I correctly understand that if a 
lawyer is in good standing in his own State all he needs to do is produce 
his credentials here? 

Mr. WALTER. Exactly. He submits the kind of evidence he sub- 
mits when he is admitted to practice before the Supreme Court of the 
United States, a certificate from the court that he is a member of the bar 
in good standing. 

Mr. GROSS. Mr. Chairman, will the gentleman yield? 

Mr. WALTER. I yield to the gentleman from Iowa. 

Mr. GROSS. This goes beyond attorneys, does it not? 

Mr. WALTER. It goes beyond attorneys in this, that there are 
what are known as class B practitioners. 

They are the representatives of the brotherhoods and the various 
veterans’ organizations and groups of that sort. They are permitted to 
earry on the kind of practices in which they are engaged today. How- 
ever, they are not, because they are entitled to practice in a particular 
agency, empowered to practice law and engage in practices beyond the 
employment which qualifies them to practice where they are now practic- 
ing. 

Mr. WHITE of Idaho. Mr. Chairman, will the gentleman yield’ 

Mr. WALTER. I yield. 

Mr. WHITE of Idaho. The commission will promulgate these rules, 
but who will enforce them? 

Mr. WALTER. The commission will have the authority to revoke 
the privilege of a practitioner as a result of any abuse of the rights 
given him by the commission. 

Mr. WHITE of Idaho. Under the provision of the bill, then, the 
commission makes the rules and then enforces them by having the right 
of revoking the privilege. It is a license arrangement, then, is that it? 

Mr. WALTER. That is right. If a person is guilty of improper 
practice before an agency and complaint is made, then the commission 
decides that. 

Mr. WHITE of Idaho. Do the provisions of this bill apply to the 
whole United States, or just to the District of Columbia? 
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The CHAIRMAN. The time of the gentleman from Pennsylvania 
has expired. 

Mr. WALTER. Mr. Chairman, I yield myself three additional 
minutes. 

Mr. GATHINGS. Mr. Chairman, will the gentleman yield? 

Mr. WALTER. I yield. 

Mr. GATHINGS. Mr. Chairman, I commend the gentleman for 
bringing in this meritorious bill. Regarding the internal revenue service, 
what is the provision of the bill with respect to that agency as to who can 
practice before the internal revenue service? 

Mr. WALTER. Those accountants engage now in the preparation 
of income tax returns and in the settlement of disputes with respect to in- 
come taxes are permitted to carry on the same practices in which they 
are now engaged. 

Mr. GATHINGS. The gentleman has answered my question. 

Mr. WALTER. That is not interfered with. 

Mr. H. CARL ANDERSEN. Mr. Chairman, will the gentleman 
vield for a question ? 

Mr. WALTER. I yield. 

Mr. H. CARL ANDERSEN. What would be the situation in the 
ease of an accountant who is not a certified public accountant ? 

Mr. WALTER. That accountant could continue the practice that 
he now is engaged in. The only thing he could not do would be to get up 
to the point where an effort was being made which would ultimately find 
its way into the courts. 

Mr. KEOGH. Mr. Chairman, will the gentleman yield? 

Mr. WALTER. I yield. 

Mr. KEOGH. In New York we have a number of practitioners be- 
fore the Bureau of Immigration and Naturalization who are specialists in 
their field, but who are not lawyers. Would they be affected by this bill? 

Mr. WALTER. They would not be affected. I call the gentleman’s 
attention to page 8 of the report where he will find this language: 


Previously licensed nonlawyer practitioners will be entitled, by 
the third sentence of section 6, to new credentials under this bill 
enabling them to continue in their practice. 


Mr. KEOGH. I thank the gentleman very much. 

Mr. JAVITS. Mr. Chairman, will the gentleman yield? 
Mr. WALTER. I yield. 

Mr. JAVITS. Section 6 says: 


So long as and to the extent that any agency shall find it neces- 
sary in the public interest and in the interest of the parties— 


And so on, which permits the licensing of nonlawyers. Is that in- 
tended to change existing law, or just to continue existing situations in 


each agency insofar as its power over those who practice before it right 
now? 
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Mr. WALTER. We felt that this language preserved existing prac- 
tice in the several agencies with respect to the issuing of licenses to all 
practitioners before that particular agency. 

Mr. WHITE of Idaho. Mr. Chairman, will the gentleman be good 
enough to answer the question which he did not have an opportunity 
to answer before? 

Mr. WALTER. This applies all over the United States. 

Mr. REED of Illinois. Mr. Chairman, I yield 5 minutes to the 
gentleman from Iowa [Mr. Gross. ] 

Mr. GROSS. Mr. Chairman, I am taking this time to ask some fur- 
ther questions of the chairman of the committee. This bill provides, does 
it not, for what amounts to the creation of still another commission or 
agency of Government? 

Mr. WALTER. I suppose technically speaking that is the fact, but 
it actually means this: It is not going to cost the Government a penny. 
It means that the Commission will consist of men who are already in the 
employ of the Government. This is an added function of that group 
and I am certain that after the new set-up has been determined, this 
agency will not have a great deal to do. 

Mr. GROSS. On page 3 of the bill you say: 


For the purposes of this act the Credentials Committee shall ap- 
point a secretary, have such staff, other assistance, or advisory 
services or committees as may be required, incur obligations, make 


rules, issue individual notices by mail requiring the renewal of 
credentials from time to time, fix compensatory admission and re- 
newal fees, and require the submission of necessary information 
from any person or agency. 


Does the gentleman recognize that that is a ‘‘shotgun’’ proposition? 

Mr. WALTER. Of course it is not a ‘‘shotgun’’ proposition. I 
am certain that the fee charged to practice will more than cover the very 
minor expense involved in setting up the agency. 

Mr. GROSS. What will be the fee under this provision? 

Mr. WALTER. That has not been determined. 

Mr. GROSS. Who will determine it? 

Mr. WALTER. This Commission will determine it. My guess is 
that it will not exceed $15. It will be a very nominal fee. 

Mr. GROSS. That fee will be paid by those who hire people to 
represent them here; is that right? 

Mr. WALTER. No; it will be paid for by the practitioner. UJti- 
mately, of course, it will come out of the client’s pocket. 

Mr. GROSS. Yes; that is certainly right. 

Mr. WALTER. That is not an uncommon thing, you know. 

Mr. GROSS. I understand that perfectly. 

On page 4 the bill states: 

Individuals admitted to practice under section 5 or 6 shall 
honor, and presiding and deciding officers in any agency proceeding 
shall conduct themselves in accordance with, the canons of judicial 
ethics generally applicable to members of the judiciary. 
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Is there some question that administrative officials in Government 
today are not conducting themselves properly? 

Mr. WALTER. No; this does not apply to the people that the 
gentleman is talking about ; this applies to practitioners. 

Mr. GROSS. But the language of the bill reads ‘‘ presiding and de- 
ciding officers in any agency.’ 

Mr. WALTER. This merely means, of course, that the proper re- 
spect should be shown by the practitioner to the person before whom he 
is practicing. 

Mr. GROSS. I understand that would be the administrative official, 
presiding or deciding officer. And this says that they shall conduct 
themselves under the canons of judicial ethics. 

Mr. WALTER. The canons of judicial ethics, of course, are very 
well known. I may say to the gentleman that a copy of them may be 
found in the library of the Committee on the Judiciary or in the library 
here in the Capitol. 

Mr. GROSS. Mr. Chairman, I submit that this has all the appear- 
ances of being something on the order of a lawyers’ WPA, and I am 
opposed to it. 

Mr. WALTER. Mr. Chairman, we have no further requests for 
time on this side. 

Mr. GRAHAM. Mr. Chairman, I yield 5 minutes to the gentleman 
from Michigan [Mr. Crawford]. 

Mr. CRAWFORD. Mr. Chairman, I should like to ask the chair- 
man of the committee a question. What is the position under this bill 
of certified public accountants appearing before the agencies of the 
Government? In other words, to what extent will they be eliminated 
from practice, if at all? 

Mr. WALTER. I am sure that the gentleman from Michigan was 
not on the floor when I made my brief opening statement, or he would 
have heard me read from a letter from the American Institute of Ac- 
countants, in which they stated that the opposition they had originally 
was withdrawn and that they are now not only in favor of the bill, but 
they urge that it be acted on promptly. 

Mr. CRAWFORD. I was in the telephone booth at the time that 
was read and did not hear it. 

Mr. GROSS. Mr. Chairman, will the gentleman yield? 

Mr. CRAWFORD. I yield. 

Mr. GROSS. May I say that the accountants in Iowa, and the 
traffic managers of Iowa and the Iowa Commerce Commission have in 
nowise dropped their opposition to this measure. 

Mr. HINSHAW. Mr. Chairman, will the gentleman yield? 

Mr. CRAWFORD. I yield. 

Mr. HINSHAW. I call the gentleman’s attention to section 6 on 
page 5 in which it is stated that— 


So long as and to the extent that any agency shall find it neces- 
sary in the public interest and in the interest of parties to agency 
proceedings before it to authorize practice by individuals not subject 
to section 5— 
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And so forth. At any time an agency can decide that it is not in 
the public interest to receive public accountants or anyone else to repre- 
sent some one as an agent, and rule out public accountants or any other 
profession. That is my fear. 

Mr. CRAWFORD. That is the part of the language that I was 
questioning. 

May I also ask the chairman of the committee another question? 
Under the chairman’s interpretation of this language are public ae- 
countants unquestionably authorized to appear before the Tax Court 
or the Tax Appeals Board? 

Mr. WALTER. Yes. 

Mr. CRAWFORD. Without any strings on them imposed by this 
bill? 

Mr. WALTER. No strings whatsoever. As a matter of fact, the 
language which guarantees them the privilege of that type of practice 
was agreed to between them and the American Bar Association. 

Mr. CRAWFORD. Will the gentleman refer to the bill and give 
us that language? 

Mr. HINSHAW. While the gentleman from Pennsylvania is looking 
up that language will the gentleman from Michigan yield? 

Mr. CRAWFORD. I yield. 

Mr. Hinshaw. There is a grandfather’s clause in the bill beginning 
in line 4 on page 6, but so far as future admission to practice are con- 
cerned, I see no guaranty whatsoever. 

Mr. H. CARL ANDERSEN, Mr. Chairman, will the gentleman 
yield for a question? 

Mr. CRAWFORD. I yield. 

Mr. H. CARL ANDERSEN. Just what was the crying need that 
brought about this legislation? Does the gentleman know? 

Mr. CRAWFORD. I intended to ask the chairman of the committee 
that very question. Will the gentleman from Pennsylvania answer! 

Mr. WALTER. For a great many years lawyers throughout the 
United States have been embarrassed because of their inability to repre- 
sent clients when they came to Washington. They found when they got 
here they either had to retain some District of Columbia lawyer or were 
embarrassed when they finally appeared before the agency to find they 
had to be especially admitted. All of this took a lot of time, caused a lot 
of delay and was very costly. That is one thing. 

The second reason is that Washington seems to be the gathering 
place for all of the elements of all of the bars in the Nation that have 
questionable standing at those bars. There are a great many people in 
the District of Columbia today who were about to be disbarred from the 
bars of the several States. They came here and hold themselves out as 
lawyers but to use the vernacular many of them are nothing but fixers. 

It is the idea of the Judiciary Committee to set up somewhere some 
authority to prevent that type of individual from preying on many 
people who have legitimate claims against the United States. 

The CHAIRMAN. The time of the gentleman from Michigan has 
expired. 
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Mr. REED of Illinois. Mr. Chairman, I yield the gentleman two 
additional minutes. 

Mr. CRAWFORD. Mr. Chairman, may I ask the chairman of the 
committee about the language on page 1, the first sentence of section 2. 
Is that the language which the certified accountants agree to? 

Mr. WALTER. The language which the gentleman is interested in 
starts in line 21, page 5, section 6: 


The Credentials Committee shall issue credentials to applicants 
under this section— 


And so forth. 

Mr. CRAWFORD. Well, I think that is a restriction because, it 
seems to me it puts the power as to whether or not a certified public 
accountant shall practice entirely in the hands of the Credentials Com- 
mittee and is not based on the certificate of qualifications which the CPA 
laws of the various States give. 

Mr. WALTER. The certified accountants committee or association 
felt that the mere presentation of their license in the States was suffi- 
cient to meet the provisions of this section. As a matter of fact, this 
section was written with that in mind. 

Mr. CRAWFORD. That is the big question that stands in my mind 
as to why that presentation would not qualify them. 

Now, going back to section 2 where it reads: ‘‘shall have the same 
meaning as in the Administrative Procedure Act (Public Law 404, 79th 
Cong.) except that the term ‘agency’ shall not include the Tax Court 
of the United States.’’ 

What is the committee’s interpretation of that language? 

Mr. WALTER. The Tax Court of the United States is not an 
agency within the strict meaning of that term. That is the reason for 
the difference in this language. The Tax Court has its own rules. 

Mr. CRAWFORD. I thank the gentleman. 

The CHAIRMAN. The time of the gentleman from Michigan has 
again expired. 

Mr. REED of Illinois. Mr. Chairman, I yield 5 minutes to the 
gentleman from Wisconsin [Mr. Withrow.] 

Mr. WITHROW. Mr. Chairman, I would like to ask the dis- 
tinguished gentleman from Pennsylvania several questions relative to 
this legislation. I have in mind the effect this would have upon repre- 
sentatives of the brotherhoods who appear before the several administra- 
tive agencies of the Government. First, would the gentleman say that 
the ICC is an administrative agency ? 

Mr. WALTER. Yes, of course. A representative of the brother- 
hoods appeared before the Judiciary Committee at the time of the hear- 
ings and made their position very clear. We felt that in this section we 
take care of that type of practitioner so that their legitimate practices 
in that agency will in nowise be interfered with. 

Mr. WITHROW. However, this Credentials Committee that is set 


up whe have to pass on their qualifications to appear before the ICC for 
example. 
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Mr. WALTER. No; it will not work that way. The ICC passes on 
them. The ICC will certify over the names of those people who have 
qualified from time to time and then they will be given the necessary 
credentials. 

Mr. WITHROW. Who have qualified from time to time? 

Mr. WALTER. To practice before the ICC. 

Mr. WITHROW. But, now, what about those who represent the 
brotherhoods in the future and want to appear before the ICC? 

Mr. WALTER. They can qualify in the same way that the people 
qualified who are already engaged in that practice. 

Mr. CRAWFORD. Mr. Chairman, will the gentleman yield? 

Mr. WITHROW. I yield to the gentleman from Michigan. 

Mr. CRAWFORD. As I understand this bill, the Credentials Com- 
mittee cannot be nonpartisan. 

Mr. WITHROW. I do not know. They have a lawyer on the Cre- 
dentials Committee and three others. 

Mr. CRAWFORD. Personally, I think this bill gives the Creden- 
tials Committee the power, if it desires to do so, to channel this practice 
into the hands of a selected group of people. I think it does that. 

Mr. WITHROW. I do not know so much about this or how it will 
really work, but it seems to me that this Credentials Committee will have 
an awful lot of authority. First of all, from the report of the committee, 
it is very apparent that the committee considers that the Credentials 
Committee shall pass upon the moral character of all those people who 
are given the right to practice before these administrative agencies. 
That is found on page 3 of the report. Moreover, it says that the public 
is entitled to representation by persons not only of good moral character, 
but equipped with the necessary technical skill and understanding of 
professional responsibility. I say to you that that is quite an authority 
to vest in the Credentials Committee. Who are they to determine the 
moral character of a man who is sent down by a group of people to 
represent those people? 

Mr. WALTER. The authority given there, if the gentleman will 
yield, is the authority vested in the State Board of Law Examiners in 
every State of the Union and of the District of Columbia. That is the 
usual qualification. It certainly does not mean what I think the gentle- 
man has in mind. 

Mr. H. CARL ANDERSEN. Mr. Chairman, will the gentleman 
yieid? 

Mr. WITHROW. I yield to the gentleman from Minnesota. 

Mr. H. CARL ANDERSEN. In following up the question to the 
chairman relative to the status of the representatives of the brotherhoods, 
just how would our farm organizations fare with this particular bill! 
Perhaps we could ask the chairman that. The great farm organizations 
are naturally interested in freight rate cases that come before the Inter- 
state Commerce Commission and cases that might come before the 
Federal Trade Commission. How would they be affected by this particu- 
lar legislation ? 
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Mr. WITHROW. I would like to have the chairman answer that 
question. I fear for their status. 

Mr. WALTER. Let me assure the gentleman and the gentleman 
from Minnesota that those representatives have nothing to fear whatso- 
ever. They have the right to continue in the practice that they are now 
engaged in, and I am sure that they are convinced that they are protected 
under the provisions of this measure in their right to practice. 

Mr. WITHROW. I thank the gentleman. 

Mr. CRAWFORD. Mr. Chairman, if the gentleman will yield, if I 
understood the chairman, those who are now practicing would be pro- 
tected under the grandfather clause, pointed out by the gentleman from 
California, but the new men, as I understand this bill, would be sub- 
jected to the scrutiny of the Credentials Committee. Now, suppose com- 
pany A, for instance, hires a man who is very capable from the stand- 
point of appearing before Government agencies to represent the com- 
pany’s business, and the Credentials Committee finds that his morals do 
not square with their rules; what does that company do? Go find some 
other fellow and give him 4 or 5 years’ training so that he understands 
the company’s technical problems, or is he kicked off and left out in the 
cold? 

Mr. WITHROW. I think that is a danger in the bill. 

Mr. HOFFMAN of Michigan. Mr. Chairman, will the gentleman 
yield? 

Mr. WITHROW. I yield to the gentleman from Michigan. 

Mr. HOFFMAN of Michigan. I would like to ask my colleague 
from Wisconsin: What sort of standard would they have down here for 
morals, anyway? You have heard about the State Department. How 
could any standards that they have here hurt anybody? Anybody could 
come in under their measuring stick. 

The CHAIRMAN. The time of the gentleman from Wisconsin has 
expired. 

Mr. WALTER. Mr. Chairman, I yield 5 minutes to the gentleman 
from Michigan [Mr. Dingell]. 

Mr. DINGELL. Mr. Chairman, I should like to ask a question or 
two now that this thing has reached the point of inquiry. 

I am not so satisfied with what the Tax Court has undertaken to do. 
It is completely in violation of what we in Congress believed that court 
was created for. It has gotten to the point where certain questions are 
asked applicants who seek to practice before the Tax Court. It is now 
known as the Tax Court. It used to be the Board of Tax Appeals. The 
Supreme Court said it is an administrative agency. It never was a court, 
and I do not believe it ever will be a court, and it ought not to be a court. 

_ Under the Legislative Reorganization Act the control of the legisla- 
tion was taken away from the Committee on Ways and Means, which 
created the original United States Board of Tax Appeals. I am wonder- 
ing if in this instance we are not running into a situation similar to that 
Which we faced with the so-called Tax Court, which has enabled them to 
maugurate a line of questioning of applicants that is purely legalistic. 
A man can be qualified in every respect, but if he is asked a lot of techni- 
eal, legalistic questions he flunks, and he is disqualified. 
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That is not what they had led us to believe at any time they were 
going to do, but that is precisely what I understand they are now doing, 
to make tax practice exclusively a field for lawyers. 

I am told by our committee experts, by Mr. Colin Stam himself, that 
in certain respects, in certain types of tax cases, it is far more important 
to have a good accountant than it is to have a lawyer. As a matter of 
fact, you do not have to have a lawyer. The iruth of the matter is, that 
the Board of Tax Appeals was created to provide an informal procedure 
for settlement of tax disputes. Now you have all the formality, all 
the ‘‘flamdoodle,’’ all the togas, and you have to bow and scrape as 
you do in a police court. We did not ever intend that it should be that 
way. It was intended that a taxpayer could come in there with his 
coveralls, that he could sit across the table from the so-called judges, and 
find out exactly where he stood, and he could present his case in his own 
way. 
Now, however, they are trying to get away from all of that, which, 
by the way, is preliminary to judicial privileges of another sort, as I 
understand, pensions, annuities, and all that, as are provided for the 
rest of the judges. 

Had we anticipated this at the time the name was changed from the 
Board of Tax Appeals to the United States Tax Court it would never 
have happened, but they got it by misrepresenting their case, and we 
yielded. We found that we were betrayed. I use that word advisedly. 
We were betrayed. So far as I am concerned, I have never become recon- 
ciled to it 

Let me ask my good friend from Pennsylvania, Is it intended by this 
legislation to exclude, by a legalistic line of questioning, anybody who 
might otherwise be qualified to practice before these boards, missions, or 
commissions ? 

Mr. WALTER. No, it isnot. I am quite certain the language of the 
bill is very plain in that respect. I am sure the accountants are satisfied 
that they can continue their practice in the Tax Court. 

Mr. DINGELL. What about the practical laymen who were neither 
lawyers nor accountants? Take, for example, a man who has served on the 
Committee on Ways and Means for 20 years. He might be able to give a 
lawyer a pretty good lesson in taxation. 

Mr. WALTER. Except that perhaps he would make the kind of 
record in the Tax Court that would be very difficult for a court of appeals 
to pass on. 

Mr. DINGELL. But if he were otherwise competent to represent 
somebody after having left Congress, he would nevertheless be excluded 
if he had not taken an examination which was prescribed by a lot of 
lawyers? 

Mr. WALTER. It would be up to the rules, of course. If he could 
pass the examination, he would qualify. 

Mr. DINGELL. That is exactly what I am talking about, but the 
examination and rules, if drafted by lawyers, might be such as to ex- 
clude a layman. 
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Mr. WALTER. Mr. Chairman, I yield 1 minute to the gentleman 
from Tennessee |Mr. Evins]. 

Mr. EVINS. Mr. Chairman, I am in disagreement with the gentle- 
man from Pennsylvania [Mr. Walter], the distinguished chairman of 
this subcommittee, whom we all hold in such high regard. I know he is 
the author of the Administrative Procedures Act. May I ask the gentle- 
man if a lawyer from his State of Pennsylvania or my State of Tennessee 
came to Washington and wanted to appear before the Bureau of Internal 
Revenue or some other agency of the Government, whether it would be 
necessary for him to go before a board or pay a fee to qualify him to take 
care of some service for some client back in his home town? Does this bill 
create a monopoly for the District lawyers and the District accountants? 

Mr. WALTER. I hope that is not the fact, and that just the op- 
posite will be the case. 

Mr. REED of Illinois. Mr. Chairman, I yield 5 minutes to the 
gentleman from Iowa. [Mr. Jensen]. 

Mr. JENSEN. Mr. Chairman, this is rather a deep subject for me 
to be involved in, since I am not an attorney. I want it thoroughly un- 
derstood I have a high regard for every member of the Committee on the 
Judiciary and for most every attorney that I know personally. My 
ambition was to be an attorney myself when I was a young lad but for 
good reasons I was not so fortunate. However, I can read and think, and 
| have learned that every good law must be based on good common Ameri- 
can sense and be fair to all it affects. 

In reading this bill and hearing the debate, I find some things in it 
which greatly concern me. In plain words it looks bad to me. Would 
the gentleman from Pennsylvania [Mr. Walter], the chairman of the 
committee, answer a few questions for me? 

I am going to have to reduce this thing down to layman’s language. 
After all, there are a number of good, common, ordinary laymen in the 
House of Representatives and the country is full of them. What I would 
like to know is this: We have from every State many people coming 
to Washington representing reputable organizations and necessary or- 
ganizations such as farm organizations, lumbermen’s, grocerymen’s, and 
business organizations, and every kind. Many of those representatives 
are not attorneys. But they know their business from top to bottom. 
They have lived with the problems concerning them all their lives. Is 
there anything in this bill which denies them the privilege of going before 
any agency of Government where they can get permission to go and 
testify in favor of or against any legislation which might be proposed in 
the Congress, or to propose legislation, or to favor or oppose some rule or 
regulation of their business imposed by an agency of Government? 

Mr. WALTER. No, they would not be. These groups, such as 
chambers of commerce, boards of trade, representatives of farm groups, 
and people of that sort are not prohibited from acting as spokesmen for 
their particular organization in the affected agency. 

Mr. JENSEN. Would they necessarily have to be certified by this 
credentials committee ? 
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Mr. WALTER. They would not, unless they were making it a 
practice to carry on these activities right along. But for a casual ap- 
pearance, it would not be necessary. 

May I just add one further thing, in answer to that question. On 
page 2, line 4, you will see ‘‘ ‘practice means regularly appearing, par- 
ticipating, or offering to do so in behalf of others for a consideration.’’ 

Mr. JENSEN. If the gentleman will answer the following question, 
I believe we will get to the heart of what is bothering me. Today we have 
many representatives about whom I have just spoken. Can they continue 
if this bill becomes law, to carry on their functions as they have in the 
past without interference by any provision of this bill? 

Mr. WALTER. Yes, they would be qualified and would continue to 
qualify to do what they have been doing in the past. 

Mr. JENSEN. What if an organization changed representatives! 
Would the new representative have the same rights? 

Mr. WALTER. Yes, he would still have the authority, provided he 
was not regularly engaged as a representative for various groups for a 
consideration. If he came here with the kind of people you are talking 
about and appeared for them, there is no reason why a new statesman 
could not appear every time this particular group felt they had a matter 
to present to the Government. 

Mr. JENSEN. Now, this man is being paid by the association he 
represents. Did I hear you say that if he were not being paid, he could 
practice before the agency without going before this committee and 
getting clearance? 

Mr. WALTER. You mean to say if there is somebody in Washing- 
ton who acts as a public relations man for various groups and is being 
compensated right along? That type of person would have to obtain 
credentials to appear and practice. 

Mr. JENSEN. What if a man does not live in Washington? What 
if he is a farmer, for instance, and represents a farm organization? 

Mr. WALTER. There is no reason in the world why he cannot come 
here with his farm organization any time they have any matter to present 
to the Department of Agriculture. 

Mr. JENSEN. Suppose he is the secretary of a farm organization 
and he is paid as such and he comes here to Washington to appear before 
an agency of Government in the capacity of a representative for that 
farm organization ? 

Is it necessary for him under the provisions of this bill to get a 
clearance before the proposed certifying committee ? 

Mr. WALTER. As an officer or regular full-time employee of a 
corporation or other organization appearing on its behalf, then he very 
clearly does not have to obtain any particular permission to appear on 
behalf of that organization. 

Mr. JENSEN. Whether he be an attorney or not? 

Mr. WALTER. It does not make any difference whether he is an 
attorney or not; if he is employed by this organization, then he has the 
right to appear before that agency. 
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Mr. JENSEN. Without going before this committee and getting 
permission to appear ? 

Mr. WALTER. Exactly. 

Mr. JENSEN. So there will be no change in the present status of 
people in that category whether this bill is made law or not? Am I 
right ? 

: Mr. KEEFE. Mr. Chairman, will the gentleman yield to me on that 
oint ? 
; Mr. JENSEN. I am pleased to yield to one of the most able at- 
torneys, and possibly the most able attorney in this House, the gentleman 
from Wisconsin [Mr. Keefe], because I am seeking light. 

Mr. KEEFE. I do not think the situation should be left as broad as 
the answer of the gentleman from Pennsylvania would seem to indicate. 

The individual the gentleman is talking about who comes down to 
represent an organization, to appear before an administrative agency of 
Government, would be permitted to appear without credentials provided 
the rules and regulations of that agency of Government permit such; and 
that is the wording of the law. 

The CHAIRMAN. The time of the gentleman from Iowa has 
expired. 

Mr. GRAHAM. Mr. Chairman, I yield the gentleman five additional 
minutes. 

Mr. WALTER. The only prohibition, I may say to the gentleman 
from Wisconsin, would come in a hearing under section 7 or 8 of the 
Administrative Procedures Act, and that is the type of hearing from the 
decision of which there may be an appeal to the courts; it is the type of 
hearing where a record is made. 

Mr. KEEFE. I call the gentleman’s attention to the plain wording 
of the act, subsection (6) on page 2: 


If permitted by rule of the agency in any proceeding not con- 
ducted pursuant to section 7 or 8 of the Administrative Procedure 
Act, by an officer or regular full-time employee of a corporation or 
other organization on its behalf. 


Under those regulations that are presently in existence which require 
some regulatory standards to be met by people who come before an ad- 
ministrative agency of Government, the gentleman from Pennsylvania 
does not mean to tell the gentleman from Iowa that under this law any- 
body could come down here and in violation of existing rules be permitted 
to appear and practice, so to speak, and present a matter to an adminis- 
trative agency of Government that is not recognized under presently 
existing rules and regulations in that agency of Government? 

Mr. WALTER. Of course not, because I am assuming that if this 
man should come here to appear before this agency he would have the 
qualifications required by the agency with respect to his appearance. 

Mr. KEEFE. He certainly would have to do that before they would 
permit him to appear ; that is a certainty. 


, Mr. WALTER. That is what that type of representative is doing 
today. 
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Mr. JENNINGS. I ask the gentleman from Wisconsin if I am right 
in understanding that this provision which he has just cited leaves it 
entirely within the discretion of the agency before which this person 
wants to appear as to whether or not the agency will allow him to appear. 

Mr. KEEFE. Answering the gentleman’s question, I do not, of 
course, pretend to be the last word on this at all, but I have studied this 
proposition, and I have been licensed to practice in years past before 
agencies of the Government ; I know what I had to do as a lawyer attempt- 
ing to practice before the Treasury Department. I think I know that 
every department of the Government has certain rules and regulations 
governing the conduct of people who appear in proceedings pending 
before it, whether they be lawyers or nonlawyers, CPA’s or what not. 
But just read the act; this is what it states: 


Nothing in this act shall prevent appearance or participation in 
an agency proceeding if permitted by rule of the agency in any pro- 
ceeding not conducted pursuant to section 7 or 8 of the Administra- 
tive Procedure Act by an officer or regular full-time employee of a 
corporation or other organization on its behalf. 


I interpret that language to mean that if some gentleman from your 
district or mine represents an organization that is interested in a matter 
pending before an administrative agency of Government and he is not a 
practicing agent or attorney who comes down here asking to be heard on 
that matter, he would be permitted to be heard provided he complied with 
the rules and regulations that would permit that individual to appear 
under existing regulations. Is that correct? I ask the gentleman from 
Pennsylvania. 

Mr. WALTER. That is it exactly. 

Mr. KEEFE. Is not that the fact? And if the rules and regula- 
tions drawn by the Department are such as to preclude such an individual 
from appearing he would be denied the right to appear. If that is not 
the law as it is written, then I cannot read English. You agree to that, 
do you, Mr. Chairman ? 

Mr. JENSEN. In my studied opinion this bill is not good in its 
present form at least. I sincerely hope plenty of time will be given and 
taken to go into every phase of it fully and completely before we must 
vote on final passage for certainly this is a long departure from regular 
procedure in our land of free speech as we know it, and most of us want 
it to remain. 

Mr. GRAHAM. Mr. Chairman, I yield 5 minutes to the gentleman 
from California [Mr. Hinshaw]. 

Mr. HINSHAW. Mr. Chairman, I would like to question the langu- 
age on page 8, line 18, and if the members of the committee here present 
will read that language I think they will be interested. It says: 


No subsequent legislation shall be held to supersede or modify 
any provision or application of this act except to the extent that such 
legislation shall do so expressly. 
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Ordinarily it is held that a subsequent act which differs from an act 
already on the books, to the extent that the subsequent act modifies or in 
anywise changes the law in respect to the original act, whether or not 
that act is mentioned, the law is changed by the subsequent act. Now we 
are going to be required to expressly refer to this act, which will in due 
course become buried in the statutes quite deeply, in order to make any 
change whatsoever or modification in respect to some subsequent legisla- 
tion’s intent; otherwise the intent of the subsequent legislation will not 
have the effect that the committee bringing it here thinks it will have. I 
would like to have the committee members express themselves on that. 

Mr. WALTER. This is the language in the Administrative Proce- 
dure Act and is the language employed to save provisions or legislation 
that are intended to remain in effect where subsequent legislation repeals 
or modifies or changes existing statutes, the idea being to keep in effect 
all parts of the statute except that which is expressly modified, repealed 
or changed. 

Mr. HINSHAW. In other words, you have to expressly refer to this 
act in a subsequent act in order to modify it in any respect? 

Mr. WALTER. Exactly. 

Mr. HINSHAW. For example, if the Civil Aeronautics Board 
should have representing some individual or corporation an agent who 
might be an accountant or somebody else, and if the Committee on Inter- 
state and Foreign Commerce were to bring in such legislation that would 
permit this representation, no such representation could be had unless the 
new legislation presented by my committee expressly referred to this act. 
| wonder whether or not an amendment to a bill of that character which 
was offered on the floor of the House to amend the Civil Aeronautics Act 
would be considered germane to that bill? I doubt it. May I ask the 
gentleman to answer that question ? 

Mr. WALTER. Would the gentleman repeat his question ? 

Mr. HINSHAW. I would be glad to repeat it. I am assuming that 
my own committee, which deals with a good many transportation agencies 
in the Government, brings a bill to the floor of the House without neces- 
sarily mentioning directly a change that it proposes in that bill in the 
nature of proceedings before such an agency; then on the floor of the 
House that committee, through its ranking member, intends to offer an 
amendment to that bill duly amending this bill to permit such a practice. 
I wonder if the gentleman, in his great experience as a chairman of the 
Committee of the Whole House, would know whether such an amendment 
would be germane or not? 

Mr. WALTER. I certainly think it would be. It is practising 
before an agency whose legislation is being considered, and would not in 
any wise affect the germaneness of that sort of a proposal. This can 
only prevent the accidental repeal of any section of the bill. 

Mr. HINSHAW. Even on purpose? 

ay CHAIRMAN. The time of the gentleman from California has 
expired. 


~ GRAHAM. Mr. Chairman, I yield the gentleman two additional 
minutes. 
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Mr. HINSHAW. Mr. Chairman, I should like to ask a question now 
concerning the language on page 5, line 5, to which I referred when the 
gentleman from Michigan |Mr. Crawford] was addressing the committee. 
The agencies referred to in section 6, lines 15 to 20, have the power to 
make rules as to who may act as agent or attorney before them in pro- 
ceedings not subject to sections 7 and 8 of the Administrative Procedure 
Act. 

Mr. WALTER. Yes; some of the agencies have that power today, 
given to them by statute. 

Mr. HINSHAW. They have the power to determine who may prac- 
tice. Do they have the power to exclude? 

Mr. WALTER. They have the power to exclude, to this extent: 
They can provide for qualifications, and if those qualifications are not 
met, those who cannot meet them are, of course, excluded from practicing. 

Mr. HINSHAW. I do not know at the moment of any case in 
which members of my own profession would want to practice before an 
agency in any proceeding under the Administrative Procedures Act, but 
they certainly represent a great many different organizations as pro- 
fessional people. My own profession, as the gentleman knows, is that of 
civil engineer, and I am a member of the American Society of Civil 
Engineers which has, I think, as good a code of ethics as has the bar, and 
yet I find here that it is quite possible to exclude members of my pro- 
fession from practicing before an agency of the Government as an agent 
of principals. Is that wrong, or am I correct? 

Mr. WALTER. I think the gentleman is wrong, except this: that 
certainly he does not believe in his particular profession he is qualified to 
practice law any more than a lawyer feels he is qualified to practice as an 
engineer. 

Mr. HINSHAW. I have found a lot of lawyers who thought they 
could practice engineering as well as law. I am rather unhappy about 
this bill, Mr. Chairman. 


The CHAIRMAN. The time of the gentleman from California has 
expired. 


[Mr. HOFFMAN of Michigan addressed the Committee. His re- 
marks will appear hereafter in the Appendix. ] 


Mr. GRAHAM. Mr. Chairman, I yield 3 minutes to the gentleman 
from Wisconsin [Mr. Hull.] 

Mr. HULL. Mr. Chairman, I think of all the remarkable measures 
that have ever come before Congress this is the most so. On page 3 it 
is provided : 


For the purposes of this act the Credentials Committee shall 
appoint a secretary, have such staff, other assistance, or advisory 
services or committees as may be required, incur obligations, make 
rules, issue individual notices by mail requiring the renewal of cre- 
dentials from time to time, fix compensatory admission and removal 
fees, and require the submission of necessary information from any 
person or agency. 
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That is unlimited power. There is not a board in the Government 
today that has the power this Committee would have. 

The bill provides later that any person violating any of the rules they 
arbitrarily set shall be subject to a fine of $5,000 or a year’s imprison- 
ment. This is an unlimited bill. It ought to be killed and killed quickly. 

Mr. H. CARL ANDERSEN. Mr. Chairman, will the gentleman 
yield ? 

‘Mr. HULL. I yield to the gentleman from Minnesota. 

Mr. H. CARL ANDERSEN. Would the gentleman inform me just 
when we are going to quit creating new agencies of government? 

Mr. HULL. I cannot tell the gentleman that. I do not think we 
should ever create one like this bill proposes. 

Mr. GRAHAM. Mr. Chairman, I yield 5 minutes to the gentleman 
from Wisconsin [Mr. Keefe]. 

Mr. KEEFE. Mr. Chairman, there are a few things in connection 
with this legislation I should like to understand before I am asked to 
vote on it. 

Under the situation that exists today, every executive department 
of Government has certain rules or regulations governing practice before 
that department. Is or is not that true? 

Mr. WALTER. I am sure that is the case. 

Mr. KEEFE. I know it is with respect to the department I have 
sought to appear before in times past. They presently have the authority, 
do they not, in each department to make rules and regulations governing 
the conduct of attorneys or agents or individuals that may appear before 
them in proceedings pending before executive or administrative agencies 
of the Government? 

Mr. WALTER. If by ‘‘conduct’’ the gentleman means qualifica- 
tions, that is the case. 

Mr. KEEFE. All right, now; we will not go into the question of 
misconduct or into moral fitness or background or that sort of thing. 
But at least any department of Government today under the time-honored 
practice that has been indulged in can make rules and regulations that 
govern the conduct of individuals, lawyers, agents, or anybody else that 
appears before that body in matters that are pending? 

Mr. WALTER. That is correct. 

Mr. KEEFE. I cannot quite understand why it is necessary to have 
such a very tight piece of legislation as is presented here. I understand 
what you are trying to do. You are trying to weed out a few fellows who 
have brought some diseredit on the practice before these agencies. But 
It seems to me that any administrative agency of Government or any 
executive department of Government presently has the power to control 
the situation. If they act in behalf of the agency or the executive depart- 
ment or act under existing authority to protect themselves or the public, 
We would not need all this great technical and complicated machinery 
that is set up here establishing a Board of Credentials that has very wide, 
vast authority. 

I am in sympathy with the objectives the committee has in mind, 
but I do agree with those who have criticized this bill that it is giving a 





618 I. C. C. PRACTITIONERS’ JOURNAL 





vast authority to this Board with respect to a few individuals who may 
seek to praetice. All those who are presently admitted and licensed by 
the departments will be permitted to carry on without any difficulty at 
all under the grandfather clause of this bill. So it is only going to deal 
with individual people who seek to practice within these departments. 
Is it not perfectly clear, therefore, that we can deal with this problem if 
the departments themselves want to deal with them under their existing 
power to prescribe rules and regulations pertaining to the practice by 
attorneys and agents before these commissions and administrative and 
executive departments of the Government? 

Mr. WALTER. Mr. Chairman, will the gentleman yield? 

Mr. KEEFE. I yield. 

Mr. WALTER. One of the very reasons for this legislation has been 
the position taken by all of the bar associations all over the Nation that 
nobody knows exactly what the qualifications are to practice before every 
agency. With the dozens and hundreds of agencies that we have, each 
with the authority to set up its own regulations, nobody knows what the 
qualifications are for the particular practice in any particular agency. 
It is felt, through the enactment of this type of legislation, there will 
ultimately be a mass of uniform regulations so that anybody can come 
in and know exactly what the regulations are. 

Mr. KEEFE. That is exactly what I am afraid of. An individual 
who has practiced before one of these agencies and who has sought to be 
admitted to practice, certainly knows what the rules and regulations are 
and what he has to comply with in order to practice. You cannot go 
down to the Treasury Department and appear before any division of 
the Treasury Department unless you are licensed to practice under the 
rules and regulations of the Treasury Department. 

I doubt if vou can do it before any other agency. 

I appreciate the diligent effort being made to deal with this problem, 
but I personally feel we are setting up a new tribunal which is going to 
make the rules and regulations governing admission covering all ad- 
ministrative agencies of Government and all departments of Govern- 
ment and that the grant of power in this legislation, so far as I am con- 
cerned, is a little too great at the present moment. I would want to give 
this more consideration than I have been able to give in these few minutes 
that we have been discussing it this afternoon. 

Mr. BONNER. Mr. Chairman, will the gentleman yield? 

It has been said that under the present rules and regulations they 
will permit the agency to set up its own requirements. 

Mr. KEEFE. That is as I understand it. 

Mr. BONNER. What is the purpose of repeating that in this 
legislation ? 

Mr. KEEFE: The purpose of it is very clear, may I say to my good 
friend, the gentleman from North Carolina [Mr. Bonner]. All the 
agencies have their separate and individual rules and regulations, s0 
that if I want to practice before the Treasury Department, I have to 
comply with their regulations and rules and if I want to step over and 
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appear before the State Department in another matter, I have to comply 
with their rules. 

If I want to go into the Department of Agriculture, I have to comply 
with their rules. No one knows what all these rules are. But I found no 
difficulty in my appearances down here before becoming a Member of 
Congress, and I do not think there is any great difficulty to be experienced 
by anybody who wants to appear before any of these departments. These 
departments have the power at the present time to control the character 
and type of practitioners who will appear before those departments. 

Mr. LANHAM. Mr. Chairman, will the gentleman yield? 

Mr. KEEFE. I yield. 

Mr. LANHAM. Under this bill they may still make additional re- 
quirements, is that not correct ? 

Mr. KEEFE. Oh, yes. That is the very purpose of it. 

Mr. LANHAM. So a man still will not know any more than he does 
now? 

Mr. KEEFE. He will not know until this board has finally acted. 
And they will change those regulations from time to time, perhaps. 

Mr. LANHAM. But the point I am making is that even with that, 
these boys can make additional rules and regulations. 

Mr. KEEFE. Yes. 

The CHAIRMAN. The time of the gentleman from Wisconsin has 
expired. 

Mr. GRAHAM. Mr. Chairman, I yield 2 minutes to the gentleman 
from Iowa [Mr. Gross]. 

Mr. GROSS. Mr. Chairman, there have been some questions raised 
by the gentleman from Iowa [Mr. Jensen] about who will be permitted to 
appear before an agency. I would like to call attention to a conversation 
between the distinguished gentleman from Pennsylvania and myself last 
July 6, as it appears in the Recorp. At that time I said: 


What about traffic managers? 

Mr. Walter. They are protected under this bill; also representa- 
tives of chambers of commerce, boards of trade people, and men of 
that sort who appear specially in proceedings in the departments. 

Mr. Gross. Must they obtain credentials from anyone in order 
to be able to appear? 

Mr. Walter. No; they do not have to, unless they are appearing 
generally. But for the purpose of one hearing or where they appear 
casually, representing the chamber of commerce of the gentleman’s 
home town or before the Federal Communications Commission, for 
example, they could appear without credentials. 


Apparently if they appear more than casually they are going to have 
to come under the terms of this proposition. I think that is in contradic- 
tion to the gentleman’s statement of a while ago that a representative of 
a farm organization can come in and appear at any time. 

Mr. KEATING. Mr. Chairman, will the gentleman yield? 

Mr. GROSS. I yield. 
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Mr. KEATING. I think the proposition that the gentleman from 
Pennsylvania was referring to was on page 2, exemption No. 6, as con- 
tained in the bill. It provides that any officer or regular full-time em- 
ployee of a corporation or other organization may appear on its behalf 
without complying with the requirements of this law. 

In other words, that is one of the exemptions set forth in the law, it 
being expressly provided that the act shall not apply to that. 

Mr. GROSS. That does not take care of the part-time employee. 

Mr. KEATING. No. It applies, of course, only to the regular full- 
time employee. The gentleman is quite correct about that. 

Mr. GROSS. I am sure that if, as the distinguished gentleman from 
Pennsylvania says, we are considering here legislation to take care of 
‘*fixers’’ he would agree with me that it would be wiser to deal with it on 
the basis of ‘‘fixers’’ and not take in everybody broadside in this legisla- 
tion. 

The CHAIRMAN. The time of the gentleman from Iowa has 
expired. 

Mr. GRAHAM. Mr. Chairman, we have no further requests for 
time on this side. 

Mr. WALTER. Mr. Chairman, I yield 5 minutes to the gentleman 
from Arkansas | Mr. Tackett]. 

Mr. TACKETT. Mr. Chairman, due to the fact that I am a member 
of the Committee on the Judiciary, and to the further fact that I am a 
lawyer, I hesitate to make any statement about this bill because I cannot 
make any favorable remarks concerning this proposal. In short, as the 
report states, the bill provides for the licensing and disciplining of ad- 
ministrative practitioners. This requires a definition of practice and the 
method for the disciplining of lawyers and nonlawyers. Provision is 
made for the maintenance of standards of conduct for such licensed 
practitioners and for disciplinary proceedings. 

When I was a member of the Arkansas State Legislature I recall that 
many bills were always before the legislature in an effort to protect the 
lawyers from somebody. Some of the lawyers of the country were 
always afraid that some nonlawyer was going to take some business away 
from him. I cannot agree that a good lawyer has anything to worry 
about just because a person outside the legal profession happens to get 
some lucrative piece of business that an ordinary lawyer might want. 

Mr. Chairman, we all know what this legislation is for; there is no 
use kidding ourselves about it. This legislation is designed to help a 
group of people in Washington, D. C., carry on all of the lobbying that is 
necessary before the agencies of the Federal Government, and they want 
to be sure that some little peckerwood from down in my State or your 
State does not come up here tampering with their business. 

Mr. HOFFMAN of Michigan. Mr. Chairman, will the gentleman 
yield? 

Mr. TACKETT. I yield. 

Mr. HOFFMAN of Michigan. Did I understand the gentleman to 
say that this was a bill to help the five-percenters ? 
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Mr. TACKETT. This bill is going to help raise the fee above 5 
reent. 
4 The American Bar Association or any other great organization—and 
I am a strong believer in them—cannot truthfully say that this legisla- 
tion is needed. They know, and I know, that this is not a thing in the 
world other than a lobbying bill to authorize the lobbying by a select 
group. That is all it amounts to. 

Mr. Chairman, do you not believe that any person in the United 
States of America who is a good loyal citizen should have the right to 
come up here on behalf of himself or his neighbors? Oh, they say, Yes; 
he can come on behalf of himself, true, and participate in any activities 
before any department of the Federal Government just as freely as 
somebody who has passed some certain kind of examination that only the 
lawyers in the District of Columbia could pass. 

Mr. NICHOLSON. Mr. Chairman, will the gentleman yield? 

Mr. TACKETT. I yield. 

Mr. NICHOLSON. This applies to every State in the Union and 
any Federal Government agency, does it not? 

Mr. TACKETT. Yes. 

Mr. NICHOLSON. So, notwithstanding the fact I was once a 
Massachusetts legislator, if I went down and wanted to appear before the 
Housing Board I could not unless I were a lawyer. 

Mr. TACKETT. No; and even though you were a lawyer you would 
have to pass an examination. Being a lawyer would not get youin. You 
would first have to be able to meet the rules and regulations of this great 
big organization we are proposing to bring into existence by virtue of this 
bill. 

Mr. NICHOLSON. I could not go down there and represent my 
client unless I were a lawyer or unless I passed some kind of an examina- 
tion to prove that I was a natural man, or something like that. 

Mr. TACKETT. To see whether or not you were qualified. If the 
gentleman were a nonprofessional he would have to prove that he was a 
professional before he could do professional business. 

Mr. NICHOLSON. But the bill states that I have got to be a natural 
person. 

Mr. TACKETT. Yes. 

Mr. NICHOLSON. I do not know what that means. I am just 
about as much in the dark now as I was when this debate started. 

Mr. CURTIS. Mr. Chairman, will the gentleman yield? 

Mr. TACKETT. I yield. 

Mr. CURTIS. Is there any guarantee that a government depart- 
ment will proceed according to law? 

Mr. TACKETT. The report states that modern government is 
changing so fast and so rapidly that it is necessary for us to make all 
these people who appear before this modern Government modern people. 
They have got to be modern representatives before they can appear 
before any Federal agency. 

Mr. HINSHAW. Mr. Chairman, will the gentleman yield? 

Mr. TACKETT. I yield to the gentleman from California. 
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Mr. HINSHAW. Would not this bill require any attorney in any 
town, city, or county in the United States to obtain credentials before he 
could practice on behalf of his clients before the local agencies of the 
Federal Government? 

Mr. TACKETT. Right. 

Mr. HINSHAW. Whether it be a housing agency, the OPA, or any 
other agency ? 

Mr. TACKETT. Right. 

The CHAIRMAN. The time of the gentleman from Arkansas has 
expired. 

Mr. WALTER. Mr. Chairman, I yield the gentleman one additional 
minute. 

Mr. TACKETT. Mr. Chairman, some lawyers in this country seem 
to think that the lobbying of this country is supposed to be done by 
lawyers. In the first place, a good lawyer is not worried about the right 
to lobby, he is not worried about some little JP out in the country writing 
some deed that perhaps his office would write if the JP was not there. 
This bill is going to help a group of people where the Federal agencies 
of this country are located, especially the lawyers of the District of 
Columbia, and down in my State the lawyers of Little Rock where the 
Federal agencies are located within Arkansas. 

Mr. Chairman, there is no reason in the world for anyone to vote for 
this measure. 

Mr. RICH. Mr. Chairman, will the gentleman yield? 

Mr. TACKETT. I yield to the gentleman from Pennsylvania. 

Mr. RICH. Would it not be just as reasonable to say that all Mem- 
bers of Congress should be lawyers as it would be to pass this legislation? 

Mr. TACKETT. I just cannot believe it is necessary for someone to 
prove his qualifications in order to do business with a Federal agency. 
If he is not worth a hoot, the Federal agency will not pay any attention 
to him anyway. 

The CHAIRMAN. The time of the gentleman from Arkansas has 
expired. 

Mr. GROSS. Mr. Chairman, I make the point of order that a 
quorum is not present. 

The CHAIRMAN. The Chair will count. 

Mr. WALTER. Mr. Chairman, I move that the Committee do now 
rise. 

The motion was agreed to. 

Accordingly the Committee rose; and the Speaker having resumed 
the Chair, Mr. Biemiller. Chairman of the Committee of the Whole House 
on the State of the Union, reported that that Committee, having had 
under consideration the bill (H. R. 4446) to protect the public with re- 
spect to practitioners before administrative agencies, had come to no 
resolution thereon. 
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Remarks of Honorable Clare E. Hoffman 
With Respect to H. R. 4446 * 


Mr. GRAHAM. Mr. Chairman, I yield 5 minutes to the gentleman 
from Michigan [Mr. Hoffman]. 


(Mr. HOFFMAN of Michigan asked and was given permission to 
revise and extend his remarks. ) 


Mr. HOFFMAN of Michigan. Mr. Chairman, if we go back to page 
9—I want to ask the chairman of the committee, the gentleman from 
Pennsylvania [Mr. Walter]—you outline certain categories which would 
not be prevented from you say, ‘‘appearance or participation in any 
ageney proceeding’’ for five purposes there designated. Is there any 
difference between appearing and participating and practicing? 

Mr. WALTER. Appearing, participating, and practicing? 

Mr. HOFFMAN of Michigan. Is there any difference between ap- 
pearing and participating and practicing, as that term is used? 

Mr. WALTER. Well, of course, this is not considered practicing. 
These exceptions are not considered as practicing before an agency. 

Mr. HOFFMAN of Michigan. Well, say a man was an expert and 
represented a certain agency, any farm group, for example, if I under- 
stood your remarks here in answer to some questions by the gentleman 
from Wisconsin [Mr. Keefe], if that man was here he could represent, 
say, the Farm Bureau, but if he wanted, for hire, to represent two or 
three other farm groups, he could not do that unless he complied with the 
provisions of this act. 

Mr. WALTER. Then he is an independent contractor and he is no 
longer an agent for any particular group. He then becomes an inde- 
pendent contractor, and is then a practitioner, but must qualify to prac- 
tice. 

Mr. HOFFMAN of Michigan. So that all that the ordinary, average 


citizen could do would be to appear and practice for his own organiza- 
tion ? 


Mr. WALTER. Exactly. 

Mr. HOFFMAN of Michigan. Well, is it not true, for example, if I 
am arrested, even though I am not a lawyer, I can practice all the way 
from the city court clear up to the Supreme Court; can I not? 

Mr. WALTER. Yes, indeed. 

_ Mr. HOFFMAN of Michigan. Your rule, then, for the department, 
is much stricter, is it not? 

Mr. WALTER. No, no. Any individual can appear on his own 
hehalf or on behalf of his organization, but what this is principally aimed 
at is this man who, for example, will pick up a bill that has been in- 
troduced and alarm a number of people and try to get an organization 
together to collect dues in order to retain him to represent them. That is 
the type of thing we are shooting at. 


————. 


*From Appendix to Cong. Rec. March 16, 1950, p. 2085. 
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Mr. HOFFMAN of Michigan. I know what you are shooting at, but 
while you are getting that fellow are you not also filling full of lead the 
fellow who is just an ordinary citizen? He appears as a witness and then 
suppose he wants to carry his case on up. Then he becomes a practitioner. 

Mr. WALTER. No, indeed. If he is appearing on his own behalf he 
can appear anywhere at any time; he cannot be excluded. He does not 
have to qualify. 

Mr. HOFFMAN of Michigan. He can make his own record, file his 
own brief, and all that? 

Mr. WALTER. Yes. 

Mr. HOFFMAN of Michigan. That relieves me a lot. 





Interpretation of Tariffs—Routing 
and Misrouting * 


By JosepH H. Teprow, Transportation Commissioner, 
Chamber of Commerce of Kansas City, Missouri 


Discussing a few aspects of two related subjects—Ist, Interpretation 
of Tariffs; and 2nd, Routing and Misrouting: 


These matters are so closely related and interwoven, they can hardly 
be considered independently. They present many puzzling facets and 
provide a seemingly endless ground for disagreement and argument. 

No matter how plain a tariff may appear and no matter how com- 
prehensive the cases may be that one digs out and reads and digests, it 
does seem that in dealing with the application of tariffs or routing al- 
most every instance will present some puzzling question that apparently 
never before has arisen. 

These questions may have to do with interpretation of words or 
terms. They may rest in peculiar circumstances surrounding the 
handling of a shipment. Or they may arise out of what seems to be 
chance or mere perversity. 

There have been two excellent books written by Glenn L. Shinn, 
Attorney-Examiner of the Interstate Commerce Commission, dealing 
with these subjects. One is entitled ‘‘Freight Rate Application’’ and 
one entitled ‘‘Routing and Misrouting of Freight.’’ They are pub- 
lished by Simmons-Boardman Publishing Corp., New York City. 

A tariff may be defined as a formal declaration by a carrier of the 
terms and conditions under which it will transport persons or property, 
and the rates or charges to be paid therefor. 

Under Section 6 of Part I, and corresponding sections of other parts 
of the Interstate Commerce Act, carriers must publish and file tariffs 
with the Interstate Commerce Commission at Washington. The tariff 
that is on file at Washington is the official tariff. It is that tariff which 
names the legal rate; the rate which must be paid. The tariff that some 
shipper has, or which may be in the general freight office or at some 
railroad station, is not official. It may lack some supplements or it may 
contain more supplements than are officially on file at Washington; but 
what is on file at Washington is the tariff which names the rates and 
the terms and conditions. 

The general rules or canons governing interpretation of tariffs are 
basically the same as govern the interpretation of any document or con- 
tract. Some times they are stated in a different order than used here. 
These rules or principles are set out in Interstate Commerce Acts An- 
eg Section 6(7), Notes 10 to 65, with digests of cases bearing 
thereon. 

(1) A tariff must be considered as a whole and effect given to every 
word, clause and sentence, to the end that general and specific provisions 


* Before Kansas City Chapter, February 1, 1950. 
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in apparent contradiction may subsist together, if it be possible to do so, 
Van Dusen-Harrington Co. v. N.P. R.R., 32 Fed. (2d) 466. 

To illustrate: Some isolated item or provision in tne tariff cannot be 
picked out and applied without considering other items or other provi- 
sions or other rules to determine whether or not the consideration of the 
publication as a whole may assign a different or a modified meaning to 
that particular provision or item. 

(2) A tariff must be read and interpreted according to what it actu- 
ally says, not what the framer of the tariff intended. Keith-Simmons Co. 
v. NC&StL Ry., 256 I. C. C. Le 237. 

The reason for this rule is at once apparent. In our daily lives we 
certainly have the right to depend upon what people tell us and what 
they actually say, rather than what they might have meant. We are not 
obliged to consider mental reservations which they may retain. 

(3) The words and terms of a tariff are to be taken in the sense in 
which they are generally understood and accepted. Foye v. AT&SF Ry., 
251 I. C. C. 108. 

This means that if the language is plain and the words are not 
technical, they are to be taken in their usually accepted sense. But, if 
the language be obscure, or if technical words are used which have a 
meaning peculiar to the trade or profession so using them, they should be 
so construed ; and evidence is admissible to explain the technical terms 
and the meaning of the technical words which are so used, and the tariff 
is to be interpreted accordingly. 

(4) Substantial ambiguities appearing in tariffs and reasonable 
doubt as to the meaning of words and terms are to be resolved against 
the maker. St. Lowis Cooperage Co. v. NYC R.R. Co., 258 I. C. C. 602. 

The carrier made the tariff. It is its duty to avoid ambiguities, and 
any such matter appearing in tariffs is therefore construed against the 
carrier, and in favor of the patron. 

(5) Tariffs are to be interpreted strictly and doubts resolved against 
the carrier. But doubts resolved against the carrier and in favor of the 
shipper must be reasonable. Strained and unnatural constructions are 
not approved. Burger Brewing Co. v. Penn. R.R., 255 I. C. C. 517. 

An extreme illustration: Suppose a man who is a tailor wished to 
ship a live goose. He might think the charge pretty high. However. 
there is an article which is called the ‘‘tailor’s goose.’’ It is a certain 
kind of pressing iron used by tailors. So the shipper says, ‘‘I am a 
tailor and this is a goose, therefore it is certainly a ‘tailor’s goose’ and | 
want the lower rate.’’ You may think this is far fetched but I have been 
obliged to pass upon many attempts to apply rates in such a wild or 
crazy manner. 

(6) An interpretation which produces a lawful result will be ae- 
cepted rather than one which produces the opposite. 

There is the famous Delmar Routing case, 282 U. S. 836. The facts 
were these: A shipper in North Dakota shipped a carload of grain to 
Duluth. In the tariff two routes were open via the Great Northern Rail- 
road ; one was direct and one was longer via Minneapolis. No restriction 
was made against routing via Minneapolis. However, to points on the 
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line between Minneapolis and Duluth the rates on grain from the origin 
in North Dakota were made on the Minneapolis combination and were 
higher than the rate to Duluth. The shipper claimed he could route via 
Minneapolis because the route was open. The decision by the Supreme 
Court was that routing via Minneapolis resulted in violation of the long 
and short haul provision of the Act, therefore the tariff should not be 
interpreted to permit routing via Minneapolis as the result would be an 
unlawful action ; whereas routing direct would not result in an unlawful 
act. 

(7) A heading is merely a descriptive title. Associated Telegraph 
Co. v. C@NW, 251 I. C. C. 313. For example, an item in a tariff naming 
rates, Say on canned goods, doesn’t include the entire list of canned 
goods if the item then goes on after the title and lists various canned 
goods such as canned pork and beans, canned tomatoes, canned peaches, 
ete. It is confined to the articles specifically listed. The general rule 
for interpretation of contracts and documents is that specification always 
limits. If one should give a bill-of-sale to another for all of his personal 
property in his home at 517 Blank Street and stopped at that point, he 
has conveyed all of his personal property so located. However, if he 
should say all of his personal property located in his house at 517 Blank 
Street and then proceed to list the various articles, and by misadvertence 
or chance or intent fail to include the piano, certain chairs in the living 
room, or the dressers in the bedrooms, the title to such property is not 
transferred. 

(8) Exceptions to a Classification take precedence over the Classifi- 
cation. Keith-Simmons Co. v. NC&StL Ry., 256 I. C. C. 237. A com- 
modity rate takes precedence over a class rate. Hately Bros. v. C&EI 
Ry., 234 I. C. C. 605. This means that if an exception be higher or 
lower than the Classification rating, the exception rate will apply. If 
a commodity rate be higher than the class rate, it will apply unless the 
tariff provides for alternative application. 

(9) If an article is embraced within two separate descriptions, the 
more specific will apply. Southern California Minerals Co. v. Union 
Pacific, 256 I. C. C. 1. Of course there can be quite an argument as to 
which is the more specific. Recalling a case: Spear Mills v. Alton, 268 
I. C. C. 330. The facts were these: A manufacturer at Chicago put out 
an article he called ‘‘bone meal feed.’’ In his advertising he lauded it 
highly ; said it was made out of selected bones; everything else boiled out 
of the bones, specially prepared, etc, etc. The railroad assessed the rate 
applicable on animal or poultry feed. A firm receiving a number of ship- 
ments refused to pay this rate, having found in the exceptions tariff a 
lower rating applicable on bones, ground or unground, other than human 
or fresh meat bones. They claimed that the commodity was nothing 
more or less than ground bones. The carrier contended that the com- 
modity was made from selected bones, thereby connoting to it some 
superior virtues; pointed to the pronouncements of the manufacturer 
that he had boiled or processed the bones and removed everything else 
but bone, ete., ete. As a matter of fact complainant proved that it was 
nothing more or less than ground bones; in fact everything had been 
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boiled out of the bones; that ‘‘selected’’ meant nothing. The manu- 
facturer might have picked out or selected all of the thigh bones or all 
of the skull bones—that made no difference. It was nothing but bones 
and they were ground up, and it wasn’t a feed because there was no 
food value in it, but was only a supplement to feed. The exceptions 
tariff having provided a rating on ground bones, that applied, and not 
the more general rating or rate applicable to animal or poultry feed. 

(10) What an article actually is, determines the rate applicable. 
Misdescription of an article on a bill of lading will not, of course, pre- 
clude a claim for either undercharge or overcharge. 

(11) The use to which an article is put, although it may indicate 
the nature of the article, has no bearing on the rate. It is the actual 
nature of the article itself or what the article may be which is determina- 
tive. The Commission in one of its early decisions declared that it would 
be unjust discrimination to base rates on the use to which an article is 
put. Stowe-Fuller v. Penn. R.R., 12 I. C. C. 216. There cannot be one 
rate which the householder must pay on coal he burns in his furnace or 
stove, and another rate on coal burned by a large power plant. However, 
different rates may be made on coal of different sizes. Screenings may 
be given a lower rate than lump coal. The fineness or coarseness of the 
coal is an actual physical difference and rates may be based thereon. 

Some time since there arose a question like this: A tariff named a 
rate on automobile parts, included in which were motors. A manu- 
facturer was constructing an item which consisted of an unpowered 
chassis on which he mounted an automobile motor to power some acces- 
sory which was attached. He was presented with undercharge bills be- 
cause it was contended that the rate named on these motors under auto- 
mobile parts did not apply unless they were used to power automobiles. 
Of course such contention could not stand because these motors were 
automobile motors and what a man did with the motor after he got it was 
his own business. Being an automobile motor they were an automobile 
part under the tariff. Suppose a plant assembling automobiles had 
purchased and shipped to themselves a number of these motors under the 
automobile parts rate, and the plant had then burned down and the 
motors were destroyed! Would a claim for undercharges, based on the 
fact that these motors had not been used to power automobiles, then have 
been in order? Certainly not. It was what the article or commodity 
actually was, and not its use, that decided the proper rate applicable. 

Questions often arise as to conflicting rates. For many years the 
Commission held that when a rate was established, until it was formally 
canceled or changed, it was the rate. In other words, if there was a rate 
of 50e on some commodity from St. Louis to Kansas City, minimum 
40,000 pounds, published in a tariff and that rate was let stand, and for 
some reason another rate was published on the same commodity, the 
same minimum, of 40c, the 50ce rate was applicable because it had never 
been canceled, and the lower rate was an interloper of no legal effect. 

However, in 1930 in a case in the Federal Courts, the rule was made 
that in such instances the lower rate was applicable. So use the lowest 
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rate. C&IL Ry. v. International Milling Co., 43 Fed. (2d) 93. But, of 
course, bear in mind the other rules herein stated. 

Many times rates are published which to the ordinarily experienced 
traffic man are plainly erroneous or published by mistake. There is 
remembered a tariff years ago naming class rates from Kansas City to 
a number of points in western Kansas to which the Ist class rate ranged 
from something like 9614c to $1.061%%. All of the whole numerals some- 
how got knocked out of the type and the result was a string of Class 1 
rates ranging from 14 to 34 cent, while of course the 2nd, 3rd, and sue- 
ceeding classes were on the normal basis. 

Recalling a tariff which was prepared by the planograph process: 
By this method the type page is photographed and transferred to a plate 
and printing done therefrom. There was a rate of 45¢ which came out in 
the tariff as 145c. The manuscript was correct. Somehow a hair or 
other object must have gotten onto the manuscript and photographed, 
and in that way got into the tariff. However, you will say that the 
remedy there was easy. But it happened to a truck line. There is no 
reparation in Part II of the Act. 

There is the famous Fancy Farm case, Bacon v. AGS, 269 I. C. C. 
571. Fancy Farm is a station in Kentucky, but by mistake in a tariff 
it was shown in a Nebraska rate group. Therefore, a rate could be con- 
structed from Moorhead, Minn., to Altanta, Ga., on this Fancy Farm 
combination of 77¢ as against a through rate of 83c. It was a plain mis- 
take and nothing else. The Commission first held that reparation should 
be made down to the combination basis. The Commission then reopened 
the case and found to the contrary. But after further consideration they 
held that when normal commodity rates were published (rates not in 
error) they should be used in figuring the combinations. This threw out 
many of the claims. But where such normal commodity rates were not 
published the erroneous rate could be used in constructing a combination 
applicable under the tariff intermediate rule. 

Perhaps this is no place to theorize or philosophize, but with due re- 
gard for all the formal pronouncements that have been made and all the 
rules for tariff construction, that a tariff should be applied strictly ; that 
it should be applied with regard to what it says and not what it was 
meant to mean, etc. etc., does it not seem that there should be a rule of 
reason that where it is apparent to an ordinarily qualified rate man that 
an error has been made in tariff application, that the proper rate should 
be applied? This of course would require the submittal and considera- 
tion of evidence by the Commission. For example, in the case of the 
tariff to western Kansas points mentioned, the publication of the cor- 
rect 2nd class rate would make the determination of the correct 1st class 
rate very easy; and surely anyone should realize that the inclusion of a 
station in Kentucky in a rate group of Nebraska points was erroneous. 
Of course it is hard to make a rule, and the alleviation of each mistake 
must necessarily rest upon its own surrounding facts and circumstances. 

To discuss the subject of Routing: Part 1 of the Interstate Com- 
merece Act, in Section 15(8), gives the shipper the right to route his 
freight. It does not appear in other parts of the Act. A motor carrier, 
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a water carrier, or a freight forwarder may refuse to execute a bill of 
lading on which the shipper has inserted routing. But if the carrier 
does execute such a bill of lading, certainly it is thereby bound because 
it has assented to a condition which the shipper has imposed and which 
it was not obliged to assume; therefore the carrier must follow the desig. 
nated routing. The Commission has condemned such failure as an un. 
reasonable practice. Metzner v. Ranft, 47 M. C. C. 151; Eastern Air. 
craft, etc. v. Fred Olson & Son, 47 MCC 363. Of course after getting 
such a finding the claimant may have to go to court to collect, as the 
Commission has no reparation power in Parts II and IV of the Act, and 
limited power under Part ITI. 

In the absence of routing, of course a railroad is obliged to ship via 
the cheapest route. Where there is a conflict between the routing desig- 
nated and the rate, or where an impossible route is indicated, the rail- 
road is obligated to call it to the attention of the shipper. An initial 
carrier, however, is not obliged to refuse or turn freight to a competitor 
who may have a lower rate. Union Carbon Co. v. DT&I R.R., 229 
I. C. C. 405; Wabash Screen Door Co. v. CP Ry., 214 I. C. C. 653; 
General Foods Corp. v. L@N Ry., 246 I. C. C. 142. 

A motor carrier, water carrier or freight forwarder is also obligated 
to forward via the cheapest possible route which it maintains with other 
carriers. If it has no through routes or joint rates it is bound to inform 
the shipper. Hausman Steel Co. v. Seaboard Freight Line, 32 MCC 31. 

If, however, a shipper has designated a route carrying a higher rate. 
he is stuck. 

There are numerous cases where shippers in making out a bill of 
lading insert on the routing line ‘‘ XYZ delivery,’’ meaning only that the 
industry is located on that railroad or they wish that terminal delivery. 
But it would develop that a lower rate was applicable if the XYZ Rail- 
road had received the property at some junction point rather than at 
destination. In fact, the routing instructions would read something like 
this: A RR, St. Louis, B RR, XYZ delivery. B Railroad carried the 
freight to destination and delivered it to XYZ Railroad for delivery. 
The shipper may not have meant that at all, but the decisions hold him 
to the higher rate. If he wishes to specify any particular railroad for 
delivery he should use the space on the bill of lading provided for that 
instruction, not the space for the road-haul routing. 

Continuing on another phase of the subject of Routing: When 4 
single railroad is concerned the route or line which can be used in trans- 
porting the traffic is that which is ordinarily used by the carrier in its 
operations between the two points. For example, the Missouri Pacific 
Railroad has a direct line from St. Louis to Little Rock. The Missouri 
Pacific also has a line to Kansas City and a line from Kansas City 
Little Rock. It cannot be expected that the Missouri Pacific Railroad 
will apply its St. Louis-Little Rock rates via Kansas City, even if the 
fourth section would not be violated, unless there were some specific 
tariff authority. 

With joint-line tariffs the situation is not so simple. 
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Tariff Circular 20, governing the publication of railroad freight 
tariffs, provides that routing must be specified or indicated in tariffs. 
Formerly there were, and at present there are, a number of so-called 
“open routing tariffs’’ in which there is no restriction or provisions as 
to routing, and only the participating carriers are shown. These tariffs 
violate the Commission’s regulations. The carrier can be called in and 
required to correct them, but so far as the public is concerned they are 
legal tariffs. The Commission has often had occasion to review cases 
where tariffs carry the intermediate clause calling for the application of 
the lower rate at the intermediate origin or destination territory, and 
they have adopted generally what might be called a rule of reason. A 
leading case is Continental Steel Corp. v. NYC, et al., 243 I. C. C. 775. 
A steel plant at Kokomo, Ind., sought to apply from Kokomo the rate 
from Chicago or from St. Louis, whichever was lower, to certain Iowa 
points. The Kokomo rate was considerably higher than either, but it 
was an ‘‘open routing tariff’’ with no restrictions. The Commission held 
that it had not been shown that any traffic moved via the route through 
Kokomo, and that such route was unduly circuitous and therefore un- 
reasonable and not applicable. 

However, there is another set of circumstances and another line of 
cases to discuss. Rule 4(k) of Tariff Cireular 20 provides, (1) that 
routing in tariffs must be indicated or shown; or (2) there must be 


included in the tariff, under the heading of routing instructions, the 
following : 


The rates herein apply via all routes made by the use of the lines of 
any of the carriers parties to this tariff, except as otherwise specifi- 
cally provided on pages ——, in individual rate items, or in con- 
nection with individual rates. 


_ There are tariffs published under plan 2 containing the language 
just quoted, and which contain no routing instructions or no restrictions 
as to some particular rate. The Commission has held in a long line of 
cases, beginning with what is known as the Union Underwear case, 214 
I. C. C. 695 (1936), that this is the same as specific routing and will 
apply via all lines parties to the tariff; that contentions as to circuity or 
inreasonableness via such routes are irrelevant the same as if they were 
raised in connection with a specific tariff routing which might be greatly 
circuitous. 

For a classical example of difficulties in interpretation of tariffs, go 
to the public library and get a little book entitled ‘‘Pigs is Pigs’’ by 
Ellis Parker Butler. This very amusing sketch was written about 40 
years ago. 

_A scientist who was doing research work received a shipment of 
guinea pigs. When he went to the railroad station to claim them the 
agent looked at the bill of lading and said, ‘‘these are livestock; they 
take the rate applicable to hogs or swine, because ‘Pigs is Pigs.’’’ The 
consignee said ‘‘No, these are household pets and take a much lower 
tate.’ They wrangled back and forth, the railroad agent never getting 
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past the point that ‘‘Pigs is Pigs’’ and demanding the rate applicable on 
hogs. The consignee refused to pay on that basis. The railroad agent 
wrote the general office to find out what rate should apply. They in 
turn consulted an eminent zoologist as to the nature of guinea pigs 
and to what species or family of animals they belong, ete. etc. Several 
months elapsed as the scientist was on an expedition in the jungles of 
South America. Meanwhile, the guinea pigs multiplied beyond all com- 
prehension. It being the duty of the carrier to conserve property which 
is left in its care, the agent was put to large expense buying lettuce and 
cabbage to feed the livestock and their numerous progeny. 

Incidentally the Spear Mills case was won on the slogan ‘‘ Bones are 
Bones.’’ 





Functions of the Western Weighing and Inspec- 
tion Bureau and Our Duties and Responsi- 
bilities As They Refer To The Shipping 
Public and Railroads.* 


By F. A. Pres. 


The Western Weighing and Inspection Bureau today is in reality a 
combination of four (4) different Bureaus. The original Weighing and 
Inspection Bureau was organized in 1881 and in 1887 was reorganized 
with a membership of thirty-three (33) railroads. 

Today it operates for account of 217 railroads in the territory west 
of the Indiana-Illinois State Line and the Mississippi River, to but not 
including the Pacific Coast States, where the weighing and inspection 
service is performed by the Trans-Continental Freight Bureau, Weigh- 
ing and Inspection Department. 

Since originally organized, the Bureau has taken over the work 
formerly performed by the Western Demurrage and Storage Bureau, 
various small Demurrage and Storage Bureaus, also Coopering and Rec- 
lamation of grain doors formerly handled by contractors and Perishable 
Freight Inspection Service which was formerly handled by contractors. 

The Organization comprises the General Office at Chicago with a 


Manager and two (2) Assistant Managers, also seven (7) District Offices 
located at Milwaukee, Minneapolis, Kansas City, Denver, Salt Lake, 
Dallas and St. Louis, each in charge of a District Manager. 

There are Agents located at 74 principal cities throughout the terri- 
tory and we also have a force of Traveling Agents who cover territories 
where we do not have a resident representative. 

The functions of the Bureau are as follows— 


Weighing Supervision 


__ Throughout the Bureau territory there are 1260 track scales, 778 
industry seales, or a total of 2038 scales which are under the supervision 
of the Bureau. 

The Weighmasters are either railroad or industry employes, all of 
whom execute what is known as a Weighmaster’s Oath, on which is 
printed that portion of Section 10 of the Act to Regulate Commerce, 
which pertains to false weighing or false report of weight. 

Our field men make periodical checks at stations where railroad 
track scales are located, with a view to determining that the service is 
being performed by those authorized in the regular manner. 

We also receive reports covering tests made of scales, either by rail- 
road test cars, Bureau of Standards, or by our own test car which is 
operated in the state of Colorado. 


_— 


*Before the Chicago Chapter on Friday, February 3, 1950. Mr. Piehl is 
Manager of the Western Weighing and Inspection Bureau, Chicago, Illinois. 
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Weight Agreements 


Weight agreements are prepared on a regular printed form and 
specify certain requirements for shippers to follow, all of which is a 
tariff regulation. 

At the present time we have about 7,500 weight agreements in effect 
spread throughout the western territory, the object being to eliminate 
the weighing of freight over railroad track scales and also to facilitate 
the handling for account of the shipper inasmuch as the shipper’s weight, 
agreed upon, is accepted by the carrier for the assessment of freight 
charges. 

Our weight agreements are made principally on articles and com- 
modities of uniform weight where, through a test weigh, we can set up 
an average weight per package, which is used in computing the weight 
for the entire car. 

There are a number of other forms of weight agreement where the 
actual weight, being the selling weight, is accepted, as for instance in 
connection with Packing House Products. These weight agreements re- 
quire that we be permitted to make a check of the shipper’s records for 
the purpose of verifying the accuracy of weight tendered and we, as 
well as all of the large shippers, realize the value of such an arrangement. 


Transit 


The Bureau is charged with the policing and supervision of transit 
privileges, all of which are covered by tariff regulations. 

The original transit privilege is set up by the railroad and a set of 
policing rules published in the tariff and it is the responsibility of the 
Bureau to see to it that the rules and regulations are complied with. 

Under the transit privilege the shipper or transit operator is able 
to move his product on basis of through rate applicable from the origin 
of the raw material to the destination of the product which, of course, 
is in practically all instances less than the sum of the two local rates. 

In addition, some commodities carry a charge for the transit privi- 
lege which is in addition to the through rate but still less than the sum 
of the two locals. 

The original transit privileges were granted on agricultural imple- 
ments and later confined to grain and grain products, but today this has 
been largely extended and in the western territory we have transit 
privileges on about 75 different commodities with over 6,000 firms secur- 
ing benefits thereof. 

Validating Offices are maintained by the Bureau in the principal 
cities where the transit operator is required to clear the transit papers 
before the railroad bills the shipment. 

The transit privileges granted, with all of their ramifications, is 4 
very large subject and would take considerable time to explain, therefore 
I have only covered it briefly. 
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Freight Inspection 


Freight Inspection is a function of our Bureau and was established 
originally to see that freight was properly described by the shipper and 
by the railroad and that the proper classification is applied to all alike. 

We maintain Inspectors at strategic points throughout the territory 
and while the service is beneficial to the shippers in that it assists in 
maintaining a parity of conditions, it also is the means of protecting the 
revenue of the carriers in the application of the proper classification to 
the commodity shipped. 

We, of course, do not have a sufficient number of Inspectors to 
classify all freight, but we do inspect thousands of shipments moving 
through the principal gateways and, while some people have the impres- 
sion that these Inspectors are maintained for the sole purpose of securing 
additional revenue, this is not the case, although we do conserve a great 
deal of the revenue for the carriers, but likewise perform a service in 
seeing to it that all shippers are treated alike. 

In connection with this service we do considerable educational work 
in having our Inspectors and Field Men eall upon shippers regarding 
proper classification and in many cases we assist the shippers in de- 
termining the proper classification to cover their product. 


Loss and Damage Inspection 


Our Loss and Damage Inspection Service is different from the 
Freight Inspection in that it represents the inspection service performed 
at principal cities, where the Bureau representative is called to inspect 
freight that has been damaged and a report is made to the carrier indicat- 
ing the extent of the damage. 

The service is a very valuable one in that these men who perform 
this service, when calling upon a large receiver, are able to make inspec- 
tions for account of all carriers, thus doing away with the plan of each 
individual carrier having its inspector call on the same firm. 

The inspection reports are uniform and we feel that the service is a 
very valuable one to the shippers as well as to the railroads. 

In the performance of our duties in connection with Loss and Dam- 
age Inspection Service, we also do considerable claim prevention work, 
as the reports rendered by our representatives in connection with 
damaged freight are used by the Freight Claim Prevention Officer acting 
for the originating line, who will call upon the shipper, particularly in 
instances where the package was not proper and the car was not properly 
braced at the time of loading. 

We also maintain some specialized services in connection with claim 
prevention, such as Sewer Pipe, Furniture, Grain, ete. 


Fruit & Vegetable Inspection 


In 1933 a new plan of Perishable Freight Inspection was inaugurated 
for the western railroads, as at that time the railroads discontinued hav- 


ing this service performed by contractors and it was all turned over to 
the Bureau. 
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We operate in this respect at all principal cities in western territory 
and through our doing this work there is only one (1) Agency at each 
principal city to handle the Fruit & Vegetable inspection work, while 
prior to that time there were as many as five (5) different contract 
agencies in the city of Chicago alone. 

Upon arrival of fruit and vegetable shipments at the larger cities, 
our inspectors take seal records, recording commodity temperatures, 
taking position of vents and plugs, open the car and make an examination 
to determine condition of the contents. 

We have our own coopers and repair damaged packages, thus doing 
away with the necessity of the receiver filing claim for damage, as pack- 
age is put in good order when contents has not in any way been damaged. 

There are a number of other features in connection with this service, 
such as the Appraisal Plan in effect at Chicago, Milwaukee, and Denver, 
whereby our representative agrees with the consignee as to the amount of 
damage and in this way there is no question when the claim is presented 
except, of course, in instances where carrier’s liability has not been 
established. 

This is a very important service and our men are continually being 
trained in this work so they can render a proper service not only to the 
railroads but also to the receivers. 


Veterinary Livestock Inspection Service 


Veterinary Livestock Inspection Service is maintained at principal 
markets in western territory and under our plan of operation we have 
Livestock Inspectors who make an inspection of the livestock at the time 
of unloading and wherever there are cripples or deads, a report is made. 

In instances where there are an excessive number of animals dead 
in the car, our Veterinarians will conduct a post mortem and determine 
the cause of death and this report is sent to the Freight Claim Agent so 
he will have it at the time the claim is filed. 

Prior to the inauguration of this service it was not uncommon for 
emaciated or crippled animals to be loaded into cars at point of origin. 
However, I do not think there is any such practice going on today. 


Demurrage and Storage 


The Demurrage and Storage Supervision of this Bureau is operated 
in a supervisory manner, in that we do not employ many men, having 
only one (1) Demurrage Supervisor in each of our Districts. These men 
are called upon to handle controversial matters and also make demurrage 
spot checks at cities where the population warrants. 

Our Assistant Manager, in charge of Demurrage and Storage Super- 
vision, is probably one of the best known demurrage men in the country, 
and I refer to Mr. I. 8S. Stevens, who has been in this work for many 
years, is well posted and is continually issuing advices in connection 
with Interstate Commerce Commission rulings, so the railroads are posted 
on any changes that take place. In other words, we try to be as helpful 
as possible in this work, not only to the railroads but the shippers as well. 
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Grain Door Reclamation and Coopering 


As previously stated, the Grain Door Reclamation and Coopering of 
the Western Weighing and Inspection Bureau, was, prior to 1934, 
handled by contractors. However, at that time it was decided by the 
western carriers that the Bureau should be the Agency to do this work 
and we are now performing this service at some thirty six (36) points in 
western territory. 

It is our duty to cooper cars at elevators for grain lodding, where 
the shipper so desires, there being a tariff charge for the service. How- 
ever, in many instances the shippers cooper their own cars. 

The men we employ for this service become experts and one of the 
benefits derived is that a car properly coopered will not show leakage and 
thus save a claim. 

We also reclaim grain doors at points in our territory. Our men 
go into the cars, remove the doors and accounts are maintained showing 
ownership for each of the roads involved, the line haul making delivery 
being considered the owner regardless of the fact it may have been a 
different originating line. 

During the year 1949 we coopered 276,636 cars and reclaimed 8,418,- 
613 doors. This service is all performed on an actual cost basis and we 
employ about 300 men in the work. 

We also have numerous other functions performed by the Bureau, 
such as Cotton Inspection in Texas, Livestock Policing in western terri- 
tory, origin inspection on Fruits and Vegetables in the Rio Grande 
Valley, ete. 

I consider it a pleasure, gentlemen, to have been able to address you 
today and will look forward to meeting with you again some time. 





Social Security Versus Railroad Retirement Tax 
Rates and Monthly Benefits—A Comparison * 


By HonorasBLte Hueu Butter, U. 8. Senator, Nebraska. 


Four Times 11/2 Percent Equals 6 Percent 


One rail worker pays 6-percent railroad-retirement tax. One in- 
dustrial worker pays 114-percent social-security tax. Therefore, one rail 
worker pays as much tax as the combined tax of four industrial workers. 

Social security provides four industrial workers and their families 
with retirement and survivor benefits as compared to railroad-retirement 
benefits received by one rail worker, for whom there are no family bene- 
fits until after his death. 


Social security versus railroad retirement tax rates and monthly 
benefits—a comparison 

Rail- 
H.R. Toad 
Social i retire- 
security, i ment, 
1950 posed 1950 

Tax rate (percent) 26 
Cost per month : ‘ $ 18.00 
Cost per year f f 216.00 


Maximum retirement benefits possible to 1 
worker and his family: 


Husband and wife 
Dependent children 


Maximum retirement benefits possible to 4 
workers and their families 


Maximum survivor benefits possible: 
Widow and 3 or more children or 4 or 
more children, of | deceased worker .... 


Maximum survivor benefits possible to 4 
families of 4 deceased workers 4 


* Appendix Congressional Record, March 24, 1950, p. A2295. 

1 On $250 maximum earnings per month. 

2 On $300 maximum earnings per month. 

8 Pro rated equally. ; 

44 widows and 12 or more children, or 16 or more children. : 

Source: Rail Pension News, published by the National Railroad Pension Forum, 
Inc., Chicago, III. 
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HOW LONG DO RAILROADERS LIVE? * 


Railroad men live longer, generally, than they used to, according to 
new life-expectancy figures recently released by the Railroad Retirement 
Board. These figures, when compared with earlier life-expectancy tables, 
show not only that a greater number of railroad employees live to re- 
tirement age, but that they live longer after they retire. Thus the re- 
tirement benefits they receive under the Railroad Retirement Act are 
more valuable. 

Most railroad men live to retirement age. The number of railroad 
men out of 100, at given ages, who will live to age 65 are as follows: 


At 30 years of age, 69 
At 40 years of age, 71 
At 50 years of age, 76 
At 60 years of age, 88 


Railroad men retiring at age 65 will, on the average, live 13 years 
after they retire. Out of 100 railroad men retiring at age 65: 


82 will live to age 70 
40 will live to age 80 
9 will live to age 90 


The number of years railroad men will live, on the average, after 
retiring on disability annuities, for given ages at retirement, are as 
follows : 

At age 40, 19 years 
At age 50, 14 years 
At age 60, 10% years 


This group consists of men retiring under the occupational disability 
provisions of the Act and includes many who are actually totally dis- 
abled. About 80 percent of current disability awards are made under 
these provisions of the law. 

Women railroad workers retiring at age 60 will, on the average, 
live for 171% years; those retiring at age 65, for 14 years. 

It should be remiembered that the figures printed here represent 
averages applicable to large groups of individuals, and they should not 
be taken as a prediction of the actual lifetime of any one person, which 
may be shorter or longer than the group average. 


* This information was released by the Railroad Retirement Board. 





Coordination of our Transportation Agencies * 
By E. R. JELSMA 


This is no longer a young and undeveloped nation. This nation is 
both strong and mature. Advances in transportation during the past 
fifty years have greatly influenced our economic stability and growth. 
The development of our domestic land and water transportation has had 
a marked effect on national affairs. No longer do we have large isolated 
areas in this country. Our transportation facilities have transformed a 
country of many parts into that of an organized unit. Transportation 
facilities have sprung up so rapidly that full consideration of their inter- 
relationship has been limited and the industry has often experienced 
‘‘growing pains.’’ There are some who claim that while we have ex- 
panded our transportation facilities we have failed to establish a national 
transportation system—a system of coordinated transportation keyed 
efficiently to carry all our products to all our people. Whether this claim 
is true or not is a matter of conjecture. It must be recognized, however, 
that the varying rate of growth of different segments of our transporta- 
tion industry has created many new problems. Among these is the prob- 
lem of stabilizing and welding all parts of the industry into a national 
system geared for peace but flexible enough for any emergency. 

In planning for continued growth and stability in the transporta- 
tion industry it appears desirable to evaluate adequately our present 
facilities as an aid in determining ‘‘public convenience and necessity”’ 
before authorizing the use of new facilities. At the present time there 
are many certificates of authority to operate in various fields of trans- 
portation which lie dormant. Perhaps it is desirable to review this condi- 
tion before authorizing expansion either locally or nationally. Review 
should not only be made within each type of carrier group, but should 
also be made between carrier groups. Last but not least, this economic 
analysis should be carried far enough to determine that ‘‘ public con- 
venience and necessity’’ is considered both for its local effect and its 
impact upon our national economy. 

By this suggestion, it must not be construed that this is an attempt to 
condone or condemn the past. In the development of a new nation and 
new enterprises, concepts of planning, direction, control, and necessity 
seldom follow the same pattern that is utilized by a mature nation and a 
stabilized economy. 

It would appear that the present conditions in our domestic trans- 
portation now require an approach that recognizes our national maturity 
and the need for overall planning and control of this most important 
segment of our economy—a segment which now accounts for about 714% 
of our national income. 


_ Speech delivered before First Annual Forum on Foreign Trade and Transporta- 
tion Problems, Kent University. Kent, Ohio, April 8, 1950. Mr. Jelsma is a member 
of the professional staff of the Senate Committee on Interstate and Foreign Com- 
merce. 
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Figures on freight movements in 1948 are very revealing. In that 
year our railroads, inland water carriers, motor carriers and pipelines 
transported over 1 trillion ton miles of freight—the largest movement of 
freight in peacetime. This traffic was divided between the carriers in 
approximately the following percentages—rail 64, water 15, motor 9, and 

ipes 12. 
ve In 1948, freight ton-miles increased about 90% over 1939 figures. 
This increased traffic was divided among the different carrier groups in 
about the same proportion as their percentage of the total traffic. 

Of passenger traffic in 1948, private automobiles accounted for about 
82% of the total intercity passenger miles, rails about 11%, busses about 
6%, and water less than 1%. Total intercity passenger miles in 1948 
exceeded 358 billion—an increase of about 38% over 1939. Of this in- 
ereased traffic the private automobile took 68%, rails 19%, busses 13%, 
while the water carriers show a decrease. Distribution of this increased 
traffic indicates that the various commercial carriers have generally 
held their own. 

Transportation is important to our economy as a distribution 
medium. It also constitutes a major segment of our national income. 
The total revenues from domestic land and water transportation in 1948 
approximated $17 billion with expenses of $13 billion, while our total 
national income in 1948 was over $226 billion. 

Stability of our economy is of vital importance to the employment 
picture and is essential to the continuity of labor supply. It is also 
essential to protect our present investment and to attract equity capital 
for expansion and modernization. Our skill and ‘‘know-how’’ for 
building is vital not only for a peacetime economy but is also vital for 
mobilization. A standard formula can not be applied to both a peace- 
time and wartime economy. Instead, there must be a formula with 
sufticient flexibility to bridge the gap. 

The efficiency, expansion, and stability of a transportation system is 
a proper subject to concern all our people and particularly the members 
of Congress charged with the responsibility of providing for the general 
welfare and common defense. 

Early in the 81st Congress Senators Francis J. Myers of Pennsyl- 
vania and the late Clyde M. Reed of Kansas, jointly sponsored a resolu- 
tion that was incorporated into Senate Resolution 50 and passed by the 
Senate. It authorized the Senate Interstate and Foreign Commerce 
Committee to make a full and complete study and investigation of such 
problems as it deemed proper relating to the adequacy, administration, 
and implementation of existing laws affecting domestic land and water 
transportation; whether existing conditions conform to the national 
transportation policy ; the effect of large expenditures of public moneys 
and private capital upon transportation charges and to what extent such 
expenditures are reflected in cost of production and prices to consumers. 

A subcommittee, of which Senator Myers is chairman, has been en- 
gaged in this study. The major objective as outlined has been to de- 
termine the best means to promote and maintain the health of all of our 
transportation mediums and to ascertain whether or not the public is 
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receiving the greatest possible benefit from our transportation industry. 

There have been many studies through the years, many reports, 
many statements of fact and otherwise, aimed at a determination of our 
' transportation problems and their effect upon industry and the public. 
Almost without exception, the studies have been confined to information 
based upon reports filed by the regulated carriers. With the exception 
of the railroads, these reported facts cover only a small section of each 
carrier group. Some studies have dealt only with interstate traffic, 
sometimes including intra-state transportation, sometimes dealing only 
with common carriers and sometimes including contract carriers; but 
seldom have they dealt with private carriers or carriers not subject to 
regulation. 

Our task, in our efforts to present a fair and impartial study of the 
industry, requires the gathering of the facts on all forms of domestic 
land and water transportation—the regulated carriers, both contract and 
common, private carriers and individual operators, exempt carriers, 
intrastate as well as interstate. Consideration must be given to all ele- 
ments of transportation in order to ascertain our transportation potential 
for a peacetime economy as well as for mobilization. Of course, you are 
aware of the fact that statistics of these various carriers are predicated 
upon various bases. For example, a railroad may determine its statistics 
on ‘‘ton-miles’’, while a truck line may set up its figures as ‘‘tons 
earried.’’ The water carriers may, in turn, determine their basic sta- 
tistics as ‘‘tons originated’’, while the pipelines record their traffic as 
‘*barrel-miles.’’ It is necessary, therefore, that an across-the-board 
intercity figure be determined for each type of carrier based upon a 
common measuring stick. 

The subcommittee has spent considerable time in determining and 
developing this overall picture so that we may first view the forest before 
we start cutting on the trees. This is fundamentally necessary if we are 
to determine the broad effect of the national transportation policy and 
whether or not this policy has proved effective in accomplishing its 
declared purpose. 

Difficulties have been encountered in this attempt to assemble figures 
representing the complete transportation picture. Comprehensive figures 
are generally available only from the regulated carriers and have been 
compiled from their annual reports to the Interstate Commerce Commis- 
sion. This group does not include, however, a sufficient number of car- 
riers to give us the complete story. While about 99% of the railroads are 
regulated, we have only about 54% of the motor trucks, about 79% of 
the pipelines, and 7% of our water carriers under Federal regulation. 
We have developed and assembled information that has not heretofore 
been published or presented to the Congress. Some of this information 
has by necessity included estimates and some estimates are of a highly 
‘*constructive’’ nature. We are able from this information, however, to 
view the entire national transportation picture. 

Our transportation system has been undergoing a very definite 
transformation in recent years. The increasing traffic of both property 
and passengers by motor carriers and the ever-increasing number of 
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private cars on our highways has had a definite effect on the income of 
some of the other carriers. Our railroads show an operating loss in 
1948 of about $393 million from passenger service and it has been esti- 
mated that this loss may reach one-half billion in 1949. Our intercity 
bus lines, to judge from the best available evidence, showed a loss in 1947 
of approximately 5 million dollars and 10% million in 1948. Even the 
jntra-city transit systems have seen their net income fall from 138 million 
dollars in 1946, to 43 million in 1948. The burden of this loss un- 
doubtedly is falling upon shippers and is reflected by increased freight 
rates. Difficulties encountered in attempts to abandon unprofitable lines 
and services has to some extent prevented a minimizing of this passenger 
service loss. 

The rate of return on railroad property investment has never been 
very satisfactory. In recent years this rate has averaged only about 
3.3%. This low rate of return has a tendency to deprive this group of 
the necessary equity capital essential to complete a modernization pro- 
gram. 

The existence of more equalized competition between the different 
types of carriers should better promote the policy of providing low cost 
transportation to the public. Under such competition there must be as- 
surance that facilities are adequately maintained to provide sufficient 
service and stability for our expanding economy, and flexible enough to 
carry the traffic under any national emergency. 

The early theory of regulation for the benefit of transportation users 
has been expanded so that in addition to this protection the public in- 
terest requires that attention also be directed to measures concerned 
with maintaining sound conditions of competition and a financially 
solvent system. Protection of the transport industry or its segments 
has for its prime purpose the maintenance of adequate low-cost and non- 
discriminatory service to meet public requirements. 

We cannot study our transportation problem very long without 
giving serious attention to its role in national defense. Tribute must be 
paid to the entire transportation industry and all the men and women 
who labored so diligently in establishing that remarkable record of per- 
formance during the late war. We must not be lulled into a false sense of 
security by our past performance, but must gear our means of travel to 
fit the age. For example, we must have an adequate reserve of freight 
cars prepared to meet the heavy demands of mobilization. The late war 
took a heavy toll of our freight car fleet. In January 1949 over 53% 
of freight carrying cars were over 20 years old. The average life is esti- 
mated at 30 years and in that month over 338,000 or 19.2% of the cars 
were over 30 years old. No one can forecast the number of cars the 
railroads will buy in the next few years. During the past 25 years, how- 
ever, they have installed an average of only 45,000 new cars a year. In 
1949, they installed 84,000 but they retired 90,300, a net loss of 6,300. 
1948 was a little better with 102,700 cars installed and 81,600 retired— 
a gain of 21,100. Retirements are running too close to installations. 
January 1950 saw Class I railroads installing 2300 cars. If this rate 
contmmues for the balance of the year we would build approximately 
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28,000 cars and if the 1949 rate of retirements continue there would be 
a shrinkage this year of about 60,000 cars. On February Ist of this year 
we had only 19,000 cars ‘‘on order.’’ Assuming that this shrinkage of 
60,000 cars exists, plus the 74,000 estimated as the minimum national 
defense requirement to meet the 1944 level of traffic, we can expect to 
have approximately a 134,000 freight car deficiency by January, 1951. 

Assuming that the railroads embark upon a program of mobilization, 
the carbuilding industry could not conceivably turn out more than 160,- 
000 cars a year. Deliveries in the first year could not possibly exceed 
85,000 as considerable ‘‘lead time’’ is required in a manufacturing opera- 
tion of this kind. At this rate it would take us about three years to build 
up the car ownership to a level where we could carry a traffic load equal 
to that of 1944. 

In this paper I have attempted to outline just one defense problem in 
one carrier group. Problems in other groups of carriers are of equal 
importance. Enough has been said, however, to indicate our responsi- 
bility in the field of transportation. This nation must be prepared. 
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A TRIBUTE TO MR. EDWARD M. REIDY OF THE COMMISSION’S STAFF 


For many years those practicing before the Interstate Commerce 
Commission have felt that they could turn to Mr. Edward M. Reidy, its 
Associate Chief Counsel, for assistance and advice as to procedure in 
court cases under the Interstate Commerce Act, and could confidently 
expect him to represent the Commission with unfailing fairness, com- 
plete grasp of the basic facts, and clear-cut presentation of the points 
of law. 

His distinguished service in defending the Commission’s orders in 
the lower Federal courts and the Supreme Court, and his broad knowl- 
edge of the work of this agency have given him an enviable standing in 
his profession and won the confidence of the judges and justices before 
whom he has appeared. His talent for modest and direct exposition, 
lightened by a sense of humor in good taste, carry conviction on a high 
level. 

The Journal takes pleasure in recording the following well deserved 
commendation by Hon. Thomas F. Meaney, Judge of the United States 
District Court, District of New Jersey, during oral argument on March 
17, 1950, in Jersey City v. United States: 


‘Mr. Rey (concluding) * * * * and unless you have some 
questions you want to ask me— 

Tue Court: No. I appreciate very much, Mr. Reidy,—you 
know I have found that the Interstate Commerce Commission repre- 
sented by you has never done anything except assume a perfectly 
fair attitude. When matters have been presented to the court which 
were factually true and were opposed to what seemed to be the de- 
termination of the I. C. C. the counsel for the I. C. C. has always 
admitted it. And when there has been a question of legal determina- 
tion and information was in the possession of counsel for the I. C. C. 
which wasn’t yet available to the court, all of it counsel have pre- 
sented to the court; and your conduct this morning is simply a con- 
tinuation of the high ethical conduct which you personally have 
always manifested and in addition to that exemplified the extra- 
ordinary ability you possess in these matters. 

Mr. Remy: I certainly appreciate your warm remarks and es- 
pecially on St. Patrick’s Day. 

THE Court: It is provoked by many contacts with you Mr. 
Reidy, and it is provoked by the admiration that you have aroused 
in all the courts that you have appeared before with which I have 
been associated, and I speak advisedly there.’’ 





LIFE’S RECORDS CLOSED 
By Epwarp H. DeGroot, Jr. 
Chairman, Memorials Committee 


Alfred J. Clynch, Senior Assistant Western Counsel, Great Northern 
Railway, Seattle, Washington. (3-2-50) 

John J. Kornfeld, T. M., New Orleans Public Service, Inc., 317 
Baronne Street, New Orleans, Louisiana. (2-25-50) 





Rail Transportation 
By A. Rea Wuuiams, Editor 


FINANCE MATTERS 
Chicago C. R. I. & P. Construction 


Division 4 of the I. C. C. has authorized the Chicago, Rock Island & 
Pacific Railroad Company to construct a line of railroad in the city and 
county of Denver and Adams County, Colorado, and the acquisition by 
that company of trackage rights over the lines of railroad of the Denver 
& Rio Grande Western and the Northwestern Terminal Railroad Com- 
pany in the city and county of Denver and Adams County, Colorado. 





Houston Belt & Terminal Railway Bonds 


The I. C. C. has approved a new plan for the operation of the Hous- 
ton Belt & Terminal Railway Company, Houston, Texas, under which 
the five railroads serving Houston will control the Belt and assume 
liability for an issue of $3,085,000 of the Belt’s first mortgage 3-14% 
bonds. 





Missouri-Pacific Reorganization Investigation 


Senator Connally, of Texas, for himself and Senators Johnson 
(Colo.), MeClellan (Ark.), McFarland (Ariz.), Johnston (Tenn.), 
Thomas (Okla.), Kerr (Okla.), Lucas (Ill.), Ellender (La.), Darby 
(Kas.), Schoeppel (Kas.), Chavez (New Mex.), Wherry (Neb.), Douglas 
(IllL.), Fulbright (Ark.), Butler (Neb.), Stennis (Miss.), Eastland 
(Miss.), Kefauver (Tenn.), and Long (La.), introduced in the Senate, on 
March 17, S. Res. 241, which would authorize the Senate Committee on 
Interstate and Foreign Commerce to make a full and complete study and 
investigation with respect to the denial of participation of the old com- 
mon-stock holders and the limited participation of the old preferred- 
stock holders of the Missouri Pacific Railroad Company, under the re- 
organization plans certified by the Interstate Commerce Commission. 
The Committee would be required to report to the Senate at the earliest 
possible date the results of its study and investigation, together with such 
recommendations as it may deem desirable. 

The resolution was referred to the Committee on Interstate and 
Foreign Commerce. Hearings were held April 13th and 14th. 





Tennessee Central RFC Loan 


Division 4 of the I. C. C. has granted the Tennessee Central Railroad 
Company authority to issue to the RFC a promissory note or notes in a 
total face amount of $5,607,300 to evidence renewal and extension of 
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loans in the reduced principal amount of $5,232,300 and a new loan 
covering the unpaid interest thereon to April 1, 1950, of approximately 
$375,000. The Company has been authorized to pledge as collateral 
security therefor not exceeding $6,016,000 of its 4% first mortgage 
bonds. 





FORMAL MATTERS 
Class Rate Investigation 


In Docket 28300—Class Rate Investigation, 1939, the I. C. C. has 
extended to June 30, 1950, the time for filing verified statements, and to 
August 1, 1950 the time for filing replies thereto. 





Commutation Fares 


I. & S. Docket No. 5761, Commutation Fares Between Chicago and 
Wisconsin, was the subject of a hearing at the Hotel Morrison, 
Chicago, on April 25. On the preceding day, April 24, there was a 
hearing at the Hotel Morrison on I & S Docket No. 5742—New York 
Central Commutation Fares between Chicago and Indiana. Examiner 
Burton Fuller will preside at both hearings. 





Hudson & Manhattan R. R. Fare Increases 


The I. C. C. has authorized the Hudson & Manhattan Railroad 
Company to increase its interstate fares between New York and New 
Jersey from ten cents to fifteen cents. 





Eastern Railroad Passenger Fares 


The I. C. C. has refused to reconsider its approval last year of a 
12-44% increase in Eastern railroad passenger fares, saying that ‘‘no 
sufficient grounds had been presented’’ for reconsideration of its action 
in the petition filed by the Jersey Shore Protective Committee, con- 
sisting of representatives of 55 Northern New Jersey municipalities. 





Transportation of Explosives 


In Docket 3666—In The Matter of Regulations For Transportation 
of Explosives and Other Dangerous Articles, the I. C. C. has issued a 
notice dated March 16, proposing certain amendments to its present 
regulations, and giving interested parties twenty days within which to 
advise the Commission of their desire to be heard upon the proposed 
amendments. 
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Railway Express Rates and Charges 


The I. C. C. has authorized a 10% increase in railway express 
charges for first and second class shipments, applicable to general mer- 
chandise, except newspapers and printed matter, and to food and other 
perishables. 





Charges For Protective Service 


In Docket 20769—Charges for Protective Service to Perishable 
Freight, Etc., the I. C. C. has issued an order, dated March 6, modifying 
its previous report (274 I. C. C. 751) with respect to the establishment of 
charges and groupings for protective service against cold of perishable 
freight in the Eastern territory and between that territory and heater 
territory. In another order, dated the same day, the Commission ordered 
the proceeding reopened for further consideration of this subject. 





Montana Western Abandonment 


Examiner Myron Witters has recommended that Division 4 of the 
I. C. C. deny the application of the Montana Western Railway Company 
for authority to abandon its line of railroad. He says the railroad should 
be required to stay in operation for at least another eighteen months, 
to serve numerous grain shippers on its line. He said that a new divi- 
sion of grain freight rates between the Montana Western and its con- 
necting railroad, the Great Northern, should be tried. The railroad had 
asked for authority to abandon its entire line, approximately 20 miles in 
length, between Valier and Conrad, Montana. 





Ogden Gateway Case 


In Docket 30297—The Denver and Rio Grande Western Railroad 
Co. v. Union Pacific R. Co. Et Al., the I. C. C. has reversed its earlier 
action denying the petition of railway labor organizations and other in- 
terveners for additional hearings at Cheyenne, Wyoming, and was as- 
signed for hearing at Cheyenne beginning April 17. 





Railway Mail Pay 


By order dated March 13, in Docket 9200—Railway Mail Pay, the 
I. C. C. denied the motion of the railroads for an additional interim in- 
crease in railway mail pay of 35%. In denying the motion, the Com- 
mission said: ‘‘The parties have completed field studies to obtain operat- 
ing and other data and information upon which to prepare and present 
evidence upon the original application for increased rates of mail pay, 
as amended; hearings thereon probably can be held in September 1950, 
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with exchange of exhibits between the parties a reasonable time prior 
thereto, and hearings upon the motion for an interim increase prior to 
hearings upon the said application, as amended, would unduly delay 
.completion of the preparation of evidence and presentation thereof upon 
the main issues in the proceedings.”’ 





Electric Railway Mail Pay 


In Docket 29943—Electric Railway Mail Pay, 1948, Examiner 
Frank E. Mullen has recommended increases in rates of pay and compen- 
sation for transportation of mail by fourteen electric railway common 
carriers, ranging from 44 to 66%, to be effective from date the applica- 
tions were filed. 





C. North Shore & Milwaukee Passenger Fares 


The Chicago North Shore & Milwaukee Railway Company has asked 
the I. C. C. for authority to increase its minimum one-way passenger 
fares from 15¢ to 20c, both interstate and intrastate. The carrier says 
that it had a net deficit of $452,000 last year and that the proposed in- 
erease would produce about $65,000 of additional revenue. 





ICC Passenger Train Service Authority 


In a complaint brought by Lydia Hefflin against the Baltimore and 
Ohio Railroad Company, charging discriminatory cuts in commutation 
service between Washington, D. C., and Poolesville, Maryland and other 
stations, Examiner John A. Russell has recommended that the complaint 
be dismissed, but he comments on the lack of specific language in the 
Interstate Commerce Act giving the I. C. C. control over passenger 
traffic under any conditions. He said the Interstate Commerce Act 
definitely delegates authority to the I. C. C. to control freight traffic in 
order to relieve equipment shortages, traffic congestion or other emergen- 
cies. He said it seems clear that the language of the Act giving the 
I. C. C. authority over car service, including the supply of trains, was 
enacted to enable the Commission to facilitate and expedite the move- 
ment of property, not passengers. He concludes that both the Act and 
the decisions in previous cases are such as to indicate the necessity for 
further consideration by the Commission concerning the extent of its 
authority to issue service orders relating to passenger trains. 





Red Cap Charges Increase 


The I. C. C. has authorized an increase in red cap charges from 
15 cents to 25 cents per bag at the terminals at Cincinnati, Columbus, 
Indianapolis and St. Louis, upon a finding that the present charges for 
red cap service are insufficient to cover out-of-pocket costs and have re- 
sulted in substantial deficits. 
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The United Transport Service Employees (CIO), representing the 
red caps, contended that the charges should be eliminated, but the I. C. C. 
said that red cap service is comparable to services available to shippers 
at published charges, such as switching and loading freight, since pas 
sengers have the option of using red cap service. 





Reed-Bulwinkle Act Applications 


Section 5a Application No. 3, Eastern Railroads—Agreements, has 
been conditionally approved by Division 2 of the I. C. C. Entry of order 
of approval was withheld pending advice that the applicants agreed to 
the terms and conditions specified by the Division as being necessary 
amendments of the Agreement. 

In Section 5a Application No. 6—Southern Freight Association, Et 
Al.,— Agreements, the hearing assigned for March 21, at New Orleans, 
has been cancelled. The proceeding was reassigned for hearing on 
April 18, at the Jung Hotel, New Orleans, before Commissioner Rogers 
and Examiner Burton Fuller. 

Section 5a Application No. 7—Association of American Railroads, 
Per Diem, Mileage, Demurrage and Storage—Agreement, was condi- 
tionally approved by Division 2 of the I. C. C. by decision of February 
28. Entry of an order of approval was withheld pending receipt of ap- 
propriate notice from applicants that the terms and conditions imposed 
by Division 2 have been adopted as parts of the agreement. 





Smithburg Grain Routing Case 


Division 3 of the I. C. C., in Docket 30144—The Eastern Grain 
Growers Inc., of Delaware v. Pennsylvania Railroad Company et al., has 
held that the failure of defendants to maintain for the transportation, in 
carloads, of grain, grain products, and grain by-products, from origins 
and reshipping points west of Connellsville, Pa., to Smithburg, Md., and 
animal and poultry feed from Smithburg to destinations on the Del-Mar- 
Va. peninsula, over routes embracing the Western Maryland Railway 
Company, The Pennsylvania Railroad Company, and their connections, 
rates that do not exceed joint through rates that are or may be concur- 
rently maintained for the transportation of like traffic transited at 
Hagerstown, Md., to be unduly prejudicial to Smithburg and to com- 
plainant and unduly preferential of Hagerstown and of complainant's 
competitors there located. 





MISCELLANEOUS 
Basing Point Bill 


The Conference Report on S. 1008, the Basing Point Bill, was 
adopted by the House on March 14, after a motion to return it to the 
Committee for a second time had been defeated by a roll call vote of 204 
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to 175. The bill was then sent to the Senate for its consideration of the 
Conference Report. As agreed to in conference, the bill legalizes iden- 
tical prices on products at different delivery points so long as producers 
use them without collusion among themselves, and permits a shipper 


to absorb freight costs to meet competitive prices when he does so in good 
faith. 





Canadian Freight Rate Increase 


The Board of Transport Commissioners of Canada, on March 1, 
authorized a general increase in railway freight rates of 7.4%, in addi- 
tion to the 8% interim general increase allowed on September 24, 1949. 
The railroads have asked for a 20% increase. 





RFC Investigation 


A subcommittee of the Senate Committee on Banking and Currency 
began hearings on April 10 for the purpose of studying the operations 
of the RFC and its subsidiaries. Senator Fulbright, of Arkansas, is 
Chairman of the subcommittee. 





Senate Committee on Interstate & Foreign Commerce—Hearings 


The Senate Committee on Interstate and Foreign Commerce has 
amended its rules so as to permit one member of the Committee to con- 


stitute a quorum for the conduct of hearings and the taking of sworn 
testimony. 





PERSONALS 
ICC Appointment 


The nomination of Honorable Richard F. Mitchell to succeed him- 
self as a member of the I. C. C. for the term ending December 31, 1956, 
was confirmed by the Senate on March 16. 





CAB Appointment 


The nomination of Josh Lee, of Oklahoma, to succeed himself as a 


member of the Civil Aeronautics Board, was confirmed by the Senate on 
March 9th. 





National Mediation Board Resignation 


President Truman accepted the resignation of Frank P. Douglass, as 
a member of the National Mediation Board, effective March 1. Mr. 
Douglass intends to seek the Democratic nomination for Governor of 
Okiahoma. He has been a member of the Board since 1944. In accepting 
the resignation, President Truman praised Douglass for his splendid 
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service to the nation in dealing with railroad problems of the utmost 
gravity. 





STATISTICS 
Steam Railway Accidents 


The I. C. C. Bureau of Transport Economies and Statistics has 
issued a preliminary summary of steam railway accidents for the month 
of January 1950, showing that in that month there was one passenger 
killed and 250 passengers injured in train and train service accidents, as 
compared with three killed and 281 injured in such accidents in Janu- 
ary 1949. 

In January 1950 there were 29 employees killed and 1,656 employees 
injured while on duty, as compared with 37 killed and 2,337 injured 
while on duty in January 1949. 





Railway Employment 


Steam railways, exclusive of switching and terminal companies, had 
1,123,272 employees at the middle of the month of February 1950, a de- 
crease of 8.73% as compared with the middle of the month of February 
1949, and a decrease of 2.18% as compared with the middle of January 


1950. 


Railway employment at the middle of February 1950 was 112.8 of 
the 1935-1939 average. 





Railway Equipment 


Class I railroads and railroad-owned and controlled private re- 
frigerator lines had 27,466 new freight cars on order on March 1, 1950, 
an increase of 8,207 compared with February 1, 1950. 

Class I railroads had 1,095 new Diesel, 12 new steam, and 4 new 
electric locomotives on order on March 1, 1950. 





Railroad Net Income 


Class I railroads of the United States in January, 1950, had an esti- 
mated net income, after interest and rentals, of $11,500,000 compared 
with $13,000,000 in January 1949. ‘ 

Class I railroads in January 1950, had a net railway operating in- 
come, before interest and rentals, of $32,757,854 compared with $33,769,- 
179 in January, 1949. 





Revenue Freight Loadings 


Loading of revenue freight for the week ended March 18, 1950, 
totaled 725,570 cars. This was an increase of 117,648 cars, or 19.4 percent 
above the corresponding week in 1949, and 25,977 cars, or 3.7 per cent 
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above the corresponding week in 1948 in both of which years loadings 
were reduced by work stoppage at coal mines. 

Loading of revenue freight for the week of March 18, increased 
17,608 ears, or 2.5 per cent above the preceding week. 

Coal loading amounted to 191,234 cars, an increase of 145,384 cars 


above the corresponding week a year ago, but a decrease of 744 cars 
below the preceding week this year. 





Railroad Operating Revenues 


Based on advance reports from eighty-one Class I railroads, whose 
revenues represent 81.2 per cent of total operating revenues, the AAR 
has estimated that railroad operating revenues in February, 1950, de- 
creased 13.8 per cent as compared with the same month in 1949. The esti- 
mate covers operating revenues only, and does not take into account the 
cost of operation. 

Estimated freight revenue in February. 1950, was less than in Feb- 


ruary, 1949, by 14.6 per cent, and estimated passenger revenue decreased 
13.8 per cent. 





Pipe Line Companies—Statistics 


The I. C. C. Bureau of Transport Economies and Statistics has 
issued Statement No. Q-600 showing transportation revenue and traffic 
of large oil pipe line companies for the fourth quarter of 1949 as com- 
pared with the fourth quarter of 1948. Transportation revenue for the 
fourth quarter of 1949 amounted to $91,241,092 as compared with 
$90,269,045 in the fourth quarter of 1948, an increase of 1.1%. 

The number of barrels of oil originated on line and received from 


connections, in 1949, was 594,885,774 as compared with 669,202,595 in the 
last quarter of 1948. 





Motor Transportation 


By Harry E. Boor, Editor 
Attorney, American Trucking Associations, Inc. 


Temporary Authorities For Transporting Frozen 
Citrus Concentrates Restricted By |. C. C. 


The I. C. C. recently issued temporary authorities containing restric- 
tions on the transportation of frozen citrus concentrates. The original 
orders contained a restriction which read: 


‘‘Restriction ; service is not authorized to any consignee, ware- 
house, or storage facility located on a rail siding and having capacity 
for handling 36,000 pounds or more of frozen citrus juice concen- 
trates.’’ 


The restriction was allegedly placed in the temporary motor operat- 
ing authorities so that service would not be concentrated at points where 
there were large refrigerated storage warehouses, and so that available 
trucks would be used to effect delivery of the frozen juice concentrates to 
smaller points in the territory authorized. The frozen citrus fruit in- 
dustry, the Growers and Shippers League of Florida, the Florida Citrus 
Commission, as well as others, protested the restriction as unnecessary 
and as burdening the industry. Reports used at various conferences 
alleged that the concentrates must move in vehicles which can maintain 
temperatures at or near zero, and that there are very few available rail- 
road ears which can maintain these low temperatures. 

After many of these circumstances were brought to the attention of 
the Interstate Commerce Commission, it reversed its March 9 Order and 
lifted restrictions on truck shipments of frozen citrus fruit juice concen- 
trates from Florida, and set new standards which will have the effect of 
restricting to some extent the truck movement. The new temporary op- 
erating authority Orders issued to all irregular route motor carriers of 
frozen citrus concentrates contain the following restriction: ‘‘service 
hereunder shall be restricted to the use of equipment using heavy duty 
low temperature mechanical refrigeration and with not less than 6 inches 
of insulation and to trailers which have been certified to the Commission 
and identified by Company numbers or factory serial numbers as being 
owned, operated, or controlled by the carrier on the date of this order or 
to trailers which the Commission may approve as permanent substitutions 
therefor.”’ 

The new Order will stay in effect until the Commission has decided 
whether to make permanent the temporary authorization under which 
truck lines have shipped citrus concentrates. 
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New York Gross Receipts Tax Taken To Supreme Court 


The assessment of taxes on portions of gross receipts of interstate 
motor carriers by the City of New York, has been challenged and taken 
to the Supreme Court. M & M Transportation Company of Somerville, 
Mass., has filed a petition for a writ of certiorari in the United States 
Supreme Court asking for a review of what they charge to be a ‘‘dis- 
criminatory, confiscatory and unconstitutional tax upon interstate com- 
merce.’’ The case has gone through the New York State Courts as high 
as the New York State Court of Appeals, and in every instance the City’s 
position in levying the tax has been upheld. 

The City’s Gross Receipts Tax laws contain a provision for appor- 
tioning gross receipts from interstate commerce under an allocation 
formula which yields a percentage based upon an average of mileage, 
wages and receipts. The tax is levied on all trades, businesses or pro- 
fessions carried on in New York City, but there is a proviso that the per- 
centage of gross receipts subject to the tax shall not be less than 12144% 
of the total. 

M & M Transportation Company does maintain a terminal in New 
York City but contends that this, in itself, is ‘‘an instrumentality of 
interstate commerce,’’ and since the motor carrier does not carry on any 
local activities in the City, or the State of New York, there are no ‘‘ap- 
portionable local receipts.’’ The motor carrier alleges that ‘‘the City 
of New York taxes not the receipts, but the flow of interstate commerce 
and interstate commerce itself.’’ The case has been listed as No. 692 on 
the United States Supreme Court Docket. 





Proposed Reports On New York City and Kansas City 
Commercial Zones Recommended By Examiners 


An Examiner’s Proposed Report has recommended that the com- 
mercial zone of New York City be redefined to embrace a considerably 
larger area than that which at present is recognized, but that most of the 
interstate motor freight transportation in the added portion be withheld 
from discretionary Commission exemption from all but I. C. C. safety 
regulations. If the Examiner’s Report is followed, Newark, New Jersey 
and numerous other Northern New Jersey and nearby New York State 
points would be included in the New York City Commercial Zone. The 
recommendations were made in a proceeding docketed as Ex Parte 
MC-37 . .. Commercial Zones and Terminal Areas, embracing also MCC-2 
New York, New York Commercial Zone. Other phases of the recommen- 
dations deal with the limits of the zones adjacent to and commercially a 
part of municipalities in New Jersey within five miles of New York City 
and of municipalities in Westchester and Nassau counties of New York. 

In MCC-258, the Examiner recommends on further consideration 
that the findings in the prior report be modified to include three areas in 
addition to the areas specified in the prior report for Kansas City, Mo. 
Those three additional areas are generally residential in nature and are 
hot specifically named, but are included in the description of the area 
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Arizona Size and Weight Law Changed 


One of the few States changing their Size and Weight Law during 
the 1950 State Legislatures was Arizona. The former maximum load 
limits determined by a bridge formula are replaced in the new law by a 
table of gross vehicle weights determined by the distance in feet between 
the first and last axle and is a modified A.A.S.H.O. table. Under this 
method of determination of gross weight, the maximum permissible gross 
weight is 76,800 pounds for vehicles having 56 feet or more between the 
extreme axles. The axle limitation of 18,000 pounds was not changed. 
However, the new law does permit single vehicles a length of 40 feet, 
which is an increase of five feet over the prior law. 





Commission Has Hearing On Proposed Volume Minimum 
Rating On Canned Citrus Juices 


At a hearing before Examiner J. J. Williams in I & S M-3162 car- 
riers parties to tariff of the Southern Motor Carriers Rate Conference 
sought to establish a general exception rating volume minimum of 36,000 
pounds on canned citrus juices. The motor carriers were backed by the 
Florida Railroad and Utilities Commission, Florida shippers, as well as 
Florida Citrus Commission, and others. Testimony of carrier witnesses 
showed that the carriers are seeking to meet private truck competition in 
the same manner as the rails have been permitted to do. Testimony was 
introduced to bring out that 36,000 pounds is the most reasonable volume 
minimum rating, the most efficient, and the best as revenue producer. 
This would produce uniformity in the area and avoid discrimination and 
possible rate-war. The motor carriers argued that several of the States 
should not be used as standards for setting a lesser volume minimum 
than 36,000 pounds, when such shipments can be handled in most of the 
States. A witness for the Florida Shippers stated: ‘‘We do not think 
that the Commission has any right to say to the motor carriers that are 
serving a Florida shipper going into Georgia or Alabama or South Caro- 
lina or any of the other States where there are no restrictions or infringe- 
ment of the local State laws, that they cannot have the benefit of the rate 
and the weight just the same as those other States already enjoy.’’ The 
I. C. C. has contended that carriers in the South could not comply with 
all the State Weight laws if a 36,000 pound minimum were established. 
In rebuttal the carriers showed that more than 36,000 pound minimums 
ean be loaded legally in all Southern States except Tennessee and 
Kentucky. 





Hearings On Scope Of Certificates To Be Held In Five Cities 


Commission hearings on Ex Parte MC-45—Descriptions in Motor 
Carrier Certificates will be held in Dallas, Atlanta, San Francisco, 
Chicago, and Washington, D. C. A pre-hearing conference on this pro- 
ceeding was recently held in Washington and those attending were 
assured that the Commission has ‘‘no desire to make any rules resulting 
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from Ex Parte MC-45 retroactive.’’ The Commission also arrived at a 
temporary decision to exempt Household Goods Movers from the pro- 
ceeding in view of the fact that the question of commodity description 
scope already is pending in the Mover’s case known as Ex Parte MC-19. 

The original Order was issued last October, and was accompanied by 
an 81-page list of thousands of articles under thirty-eight generic head- 
ings denoting classes of commodities. 





Bills Introduced In Congress To Narrow Agricultural Exemption 


Two bills were recently introduced in both Houses of Congress 
calling for amendment of the exempt commodity section of Part II of the 
Motor Carrier Act, to bring processed agricultural and fish products 
under the jurisdiction of the Interstate Commerce Commission. One 
bill would add live poultry to the commodities exempt under the Act. 
The Johnson-Kilday Bill would amend Section 203(b)(6) of Part II 
of the Act to read ‘‘Motor vehicles used in carrying property consisting 
of ordinary livestock, live poultry and other agricultural commodities 
(not including the products of slaughter, nor preserved, frozen, or manu- 
factured products), and fish (including shellfish, but not including 
preserved, frozen, processed or manufactured products), if such motor 
vehicles are not used in carrying any other property or passengers for 
compensation. ’’ 





Freight Forwarder Regulation 


By Gites Morrow, Editor 
General Counsel, Freight Forwarders Institute 


Civil Aeronautics Board Authorizes Foreign Air Freight 
Forwarders To Operate Under Exemptions 


By a decision dated September 8, 1949, served March 28, 1950, in 
Docket 681 et al., Air Freight Forwarder Case (International), The Civil 
Aeronautics Board has established a classification of air carriers to be 
designated ‘‘International Air Freight Forwarders,’’ and has authorized 
such carriers to operate for a temporary period of five years upon issu- 
ance to them of letters of registration. 

This proceeding is a part of the general air freight forwarder case, 
which was decided, insofar as it relates to domestic air freight forwarders, 
on September 8, 1948 (See I. C. C. Pract. Journal, October, 1948, pp. 91- 
92). In that decision domestic air forwarders were authorized to op- 
erate for a period of five years. The Board’s decision as to domestic 
forwarders was upheld by the U. 8. Court of Appeals on December 8, 
1949 (See I. C. C. Pract. Journal, January, 1950, p. 358). 

The instant decision deals with the applications of more than 50 
freight forwarders seeking to operate as air carriers in overseas and 
foreign air transportation, either under certificates of public convenience 
and necessity or under exemption as provided for in section 1(2) of the 
Civil Aeronautics Act. The Board denied the applications insofar as 
they sought certificates, but provided for the operations to be conducted 
under exemptions from certain of the requirements of the Act. 

Interlocking relationships between the applicants for foreign rights 
and surface forwarders or other carriers were approved. 

By its order the CAB prescribed Economie Regulations, Part 297, 
effective April 24, 1950. These regulations define an International Air 
Freight Forwarder, set up requirements for obtaining letters of registra- 
tion, and provide certain conditions and requirements, including require- 
ments for insurance, etc. 

Under the regulations the Board reserves the right to reject any 
application for a letter of registration. Applicant must show that it is 
capable of performing the operations for which authority is requested, 
and that they will not be inconsistent with the public interest. 

The Board deferred action on applications of the Railway Express 
Agency for a permanent authorization to continue the operations it is 
presently conducting under an exemption order. 

In its opinion the Board said: ‘‘We must have the foresight to 
encourage developments which will enlarge the scope of services which 
air transportation may offer, and we cannot passively leave international 
air transportation at a competitive disadvantage, saddled with its natural 
handicaps and deprived of its possible economic advantages.’’ A con- 
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tention that forwarders might perform the functions required by the 
shipper while acting as an agent, without common carrier rights, was 
rejected by the Board. The Board said: ‘‘To speak of freight forwarders 
as agents with respect to the functions proposed to be performed in air, 
is a contradiction of terminology. Either they are agents or they are for- 
warders—they cannot be both at the same time.”’ 





Forwarder Permit Granted To Cover Operations 
Now Conducted Under Lease 


Ohio Fast Freight Corporation has been granted a permit authoriz- 
ing it to operate as a freight forwarder from the Akron-Cleveland area 
to the New York area. 

The report, in Docket FF-198, Sub. 1 and 2, points out that appli- 
cant is now providing the service for which permit is sought under a 
lease arrangement whereby Ohio Fast Freight took over a portion of the 
operating rights of Wells Fargo Carloading Co. The lease expires May 
$, 1950. The conclusion was reached by Division 4 that applicant’s op- 
erations under the lease have been successful and that their continuance 
by applicant in its own right will be consistent with the public interest. 





Authority In Excess Of That Requested Granted 


To Freight Forwarder 


The I. C. C., Division 4, by order dated March 3, 1950, in Docket 
FF-148, Sub. 3, has granted a revised permit to Republic Carloading 
and Distributing Co., Inc., incorporating certain additional territory re- 
quested by the applicant forwarder and extending rights to a number 
of states not requested by the extension application. 

In its report the Division said that applicant’s present permit is 
lengthy and rather complex. To grant the extended rights as requested, 
adding them to the already complex authority now held, would, it was 
said, ‘‘unduly lengthen the forwarder’s permit and result in more con- 
fusion as to just what operations are authorized.’’ 

Protesting freight forwarders had maintained that it would violate 
the provisions of section 410(c), the authority for granting permits, to 
give applicant more territory than it requested. To this the Division 
said that applicant has affirmatively indicated that it is ready, able, and 
willing to serve all portions of the territories proposed to be granted, and 
that the Supreme Court has held that in a proper case the Commission 
may grant operating authority in excess of that requested, citing C., St. 
P..M. & O. Ry. Co. v. United States, 322 U. S. 1. 





New York and St. Louis Traffic Clubs Hold 
“Freight Forwarder Day” Luncheons 


The Traffic Club of New York, Inc., held a noon day forum luncheon 
on March 28, 1950, which was designated ‘‘Freight Forwarders Day.’’ 
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Plans were announced by the Club to devote similar occasions to other 
forms of transportation and to industry. 

A ‘‘Freight Forwarders Day’’ luncheon was also held by the St. 
Louis Traffie Club on April 3, 1950. The General Counsel of the Freight 
Forwarders Institute spoke on both occasions, discussing some of the 
pending legislation affecting the freight forwarding industry. 





Reorganization Plan Number Seven (ICC) 


Senator McClellan (Ark.), Chairman of the Senate Committee on 
Expenditures in Executive Departments inserted in the appendix to the 
Congressional Record on April 3rd, memoranda prepared by the Com- 
mittee staff concerning the 21 Reorganization Plans. 

The memorandum dealing with plan seven, and other similar plans, 
indicates that up to the time it was prepared no strong sentiment had 
been expressed to the Committee either for or against these plans. 

After analyzing these plans, the staff memorandum states: 


‘Some opposition has been previously expressed relating to the 
vesting of all administrative responsibility in the respective Commission 
chairmen. 

‘‘CAB considered such action impractical in its report on the 
Hoover Commission’s recommendations (S. Rept. 1158, p. 261). FPC 
disagreed with the recommendation (and also the task-force recommenda- 
tion that its chairman be appointed by the President) for fear ‘our other 
members would be subordinated to the chairman,’ and that the proposal 
would enable the chairman ‘to exercise dominant authority in respect to 
policy matters’ (S. Rept. 1158, p. 279). 

‘*It is understood, however, that these objections would not neces- 
sarily apply to Reorganization Plans Nos. 7 to 13, since the plans are not 
as extensive in coverage as proposed in the legislation pending before the 
Congress. The Bureau of the Budget has informed the staff that the 


plans were cleared with the Commissions before presentation to the 
Congress.’’ 





Water Transportation 


By Ricuarp H. Specker, Editor, 


Executive Vice-President, National Water Carriers Association, Inc. 


John |. Hay Company 
Extension—Brownsville 


By report and order in Docket No. W-498 (Sub-No. 2), the Inter- 
state Commerce Commission has found John I. Hay Company, of Chi- 
eago, Ill., entitled to an amended certificate authorizing extension of its 
operations as a common carrier by water by non-self-propelled vessels 
with the use of separate towing vessels in the transportation of commodi- 
ties generally to include ports and points along the Gulf Intracoastal 
Waterway and tributaries from Texas City, Texas to and including 
Brownsville, Texas, in connection with its presently authorized opera- 
tions as a common carrier between ports and points along the Mississippi 
River and certain tributary waterways. The applicant previously was 
authorized to operate on the Gulf Intracoastal Waterway only as far 
west as Texas City and Houston, Texas. 





Coastwise Line 
Purchase 


By report and order in Finance Docket No. 16862, the Commission 
has authorized the purchase by Coastwise Line, and, through that com- 
pany, acquisition of control by W. T. Sexton, of the water-carrier operat- 
ing rights of the Burns Steamship Company. 

By certificate issued in Docket No. W-330, Coastwise Line, of San 
Francisco, Calif., is authorized to operate as a common carrier by self- 
propelled ocean-going vessels in the transportation of commodities 
generally, except livestock and those which require refrigerated service, 
between specified ports and points on the Pacific Coast. 

Burns Steamship Company, which purchased the operating rights 
of J. Ramselius & Co. in Docket No. W-190, is authorized to operate as a 
common carrier by self-propelled vessels in the transportation of lumber 
and lumber products from all ports and points on the Pacific Coast, Coos 
Bay, Oreg., and north thereof, not including ports or points on the 
Willamettte or Columbia Rivers above Portland, Oreg., or Vancouver, 
Wash., to all ports and points on the San Joaquin River below and in- 
cluding Stockton, but not including ports or points on the Sacramento 
River, and of commodities generally (1) between San Diego, Los Angeles 
Harbor, and San Francisco Bay ports, Calif., on the one hand, and. on 
the other, Coos Bay, Marshfield, North Bend, and Portland, Oreg., and 
Aberdeen, Grays Harbor, Hoquiam, Seattle, and Tacoma, Wash.; (2) 
from Los Angeles Harbor, Long Beach, and San Francicso, Calif., to 
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Everett, Wash., and Astoria, Oreg.; and (3) from Long Beach, Calif., 
to Seattle, and Tacoma, Wash., and Portland, Oreg. 





Coyle Lines Incorporated 
Extension Brownsville 


The Interstate Commerce Commission has issued a report and order 
in Docket No. W-700 (Sub-No. 2), authorizing extension of operations 
by Coyle Lines Incorporated, of New Orleans, La., to include service be- 
tween ports and points along the Gulf Intracoastal Waterway and tribu- 
taries from Corpus Christi, Texas, to and including Brownsville, Texas. 
Applicant was previously authorized, by certificate issued May 9, 1946, 
to operate as a common carrier by self-propelled vessels and by non- 
self-propelled vessels with the use of separate towing vessels, in the 
transportation of commodities generally, and by towing vessels in the 
performance of towage, between ports and points along the Gulf Intra- 
coastal Waterway from Carrabelle, Fla., to Corpus Christi, Texas, in- 
clusive, its tributary waterways, and the Mississippi River below and 
including Plaquemine, La., but not including the Mobile River above 
Chickasaw, Ala. 





C. G. Willis 
Application To Purchase 


C. G. Willis, of Norfolk, Va., has filed application with the Com- 
mission for authority to purchase the operating rights of Pocahontas 
Incorporated, of Salisbury, Md. By certificate dated February 27, 1948, 
Pocahontas is authorized to operate as a common carrier by self-propelled 
vessels in the transportation of commodities generally between ports and 
points along the Atlantic Coast and tributary waterways from New York 
Harbor, as defined in Ex Parte No. 140, to Jacksonville, Fla., inclusive, 
but not including points on the Hudson River above the New York 
Harbor area. 

C. G. Willis, who purchased the operating rights of McLain Carolina 
Line, is presently authorized to operate as a common carrier by non-self- 
propelled barges with the use of separate towing vessels in the transpor- 
tation of commodities generally between all ports and points on the 
Atlantic Intracoastal Waterway and connecting inland waterways from 
Trenton, N. J., to Jacksonville, Fla. 





Union Barge Line Corporation 
Extension—Brownsville 


The Commission has issued a fourth amended certificate and order 
in Docket No. W-104 (Sub-No. 2), authorizing Union Barge Line Cor- 
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poration to extend its operations as a common carrier to include service 
from and to ports and points along the Gulf Intracoastal Waterway and 
tributaries from Corpus Christi, Texas, to and including Brownsville, 
Texas. The previous certificate authorized operations as a common car- 
rier of commodities generally by non-self-propelled vessels with the use 
of separate towing vessels, and by towing vessels in the performance of 
general towage, between ports and points on the Allegheny, Mononga- 
hela, Ohio, Kanawha, and Wolf Rivers, and the Mississippi River south 
of its confluence with the Missouri River, and along the Missouri River 
below and including Kansas City, Kans.; also between points on the 
foregoing waterways and points on the Gulf Intracoastal Waterway and 
tributary and connecting waterways south and west of New Orleans 
and Plaquemine, La., but not including the transportation of local traffic 
originating at and destined to points on the Louisiana and Texas Intra- 


coastal Waterway and tributary and connecting waterways, including 
New Orleans. 





Atlantic Coast Steamship Company, Inc. 
Dismissal Of Applications To Purchase 


The Commission has, at the request of the applicant, dismissed the 
applications filed under section 312 of the Interstate Commerce Act by 
Atlantic Coast Steamship Company, Inc. for authority to acquire the 


certificates issued in Docket No. W-819 to Southern Steamship Company 
and in Docket No. W-491 to Agwilines, Ine. (Clyde-Mallory Lines). 





Oliver J. Olson & Co. 
Temporary Authority—Humboldt Bay 


By order in Docket No. W-277 (Sub-No. 15), Oliver J. Olson & Co. 
has been granted temporary authority to operate until September 6, 1950 
as a contract carrier by self-propelled vessels in the transportation of 
lumber from Humboldt Bay, Calif. to Hoquiam, Wash. 





Pan-Atlantic Steamship Corporation 
Proposed Report 


The Bureau of Water Carriers and Freight Forwarders has issued 
a proposed report recommending the Commission grant the application 
filed by Pan-Atlantic Steamship Corporation seeking a revised certificate 
authorizing extension of its operations as a common carrier by self-pro- 
pelled vessels to include the transportation of passengers and commodi- 
hes generally between Pensacola, Fla., on the one hand, and, on the 


other, the Atlantic and Gulf of Mexico ports it is presently authorized to 
serve, 
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West Coast Steamship Company 
Application Dismissed 


At the request of the applicant, the Commission has dismissed the 
application of West Coast Steamship Company for a revised permit 
authorizing operation as a contract carrier by non-self-propelled vessels 
with the use of separate towing vessels in the transportation of lumber 
and lumber products from ports in Washington and Oregon to ports in 
southern California, Santa Barbara to San Diego, inclusive, instead of 
its present permit which authorizes such service by self-propelled vessels. 





Luckenbach Gulf Steamship Company, Inc. 
Proposed Report 


In a proposed report issued in Docket No. W-512 (Sub-No. 10), the 
Bureau of Water Carriers and Freight Forwarders has recommended 
that the Commission find that public convenience and necessity require 
extension of operations by Luckenbach Gulf Steamship Company, Inc. 
as a common carrier by self-propelled vessels to include the transporta- 
tion of commodities generally between Corpus Christi, Texas and Pensa- 
cola, Fla., and specified Pacific Coast ports. Applicant has been granted 
temporary authority until the application is finally determined to trans- 


port lumber and lumber products from Pacific Coast ports to Corpus 
Christi. 





The Motor Ship “Edgar D. Williams” Inc. 
Permit Vacated 


The Commission has vacated and set aside the permit dated June 
12, 1942 authorizing operation by The Motor Ship ‘‘ Edgar D. Williams”’ 
Inc., of Camden, N. J., as a contract carrier by self-propelled non-ocean 
going motor vessel in the transportation of fertilizer and fertilizer ma- 
terials, in bags, between points in the States of Delaware, Pennsylvania, 
New Jersey, Maryland, and Virginia, on the inland waterways of Chesa- 
peake and Delaware bays, and tributaries. The carrier informed the Com- 
mission that it has not operated since 1942 when its vessel was requisi- 
tioned by the Government, and that it has no intention of acquiring 
another vessel or resuming the transportation formerly conducted. 





Bellingham Tug & Barge Co. 
Certificate Vacated 


The Commission has, at the request of the applicant, vacated and set 
aside the certificate dated October 22, 1943 authorizing operation by 
Bellingham Tug & Barge Co., of Bellingham, Wash., as a common car- 
rier by towing vessels in the performance of general towage between 
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ports and points in Washington on Puget Sound, the Straits of Georgia 
and Juan de Fuca, and interconnecting and tributary waterways. 





Gulf-Canal Lines, Inc. Purchase, Etc. 
Application Denied 


In a very important decision in Finance Docket No. 16368, the Com- 
mission has denied the application of Gulf-Canal Lines, Inc. for author- 
ity to purchase the operating rights of the Terrebonne Towing Co., Inc.. 
and Intercoastal Shipyards, Inc. 

Terrebonne and Intercoastal are authorized to operate jointly as a 
common ¢arrier in the transportation of commodities generally by non- 
self-propelled vessels with the use of separate towing vessels, and by 
towing vessels in the performance of general towage, between points in 
Louisiana and Texas on the Mississippi River, from Baton Rouge to its 
mouth, the Gulf Intracoastal Waterway from New Orleans, La. to Free- 
port, Texas, inclusive, and connecting streams and bayous including the 
Plaquemine-Morgan City section of the waterway. 

The Commission finds that there has been, at most, only a token 
exercise of the authority granted by the certificate, and that whatever 
traffic that Gulf-Canal Lines might get would be diverted from other 
water carriers on the canal waterway, some of which can haul 50 percent 
more cargo than they are now handling. The Commission finds that the 
“effect of the institution of operations under rights which have not been 
exercised over a long period is practically the same as would result from 
an authorization of a new service in competition with existing carriers 
which have provided all the service that is required’’ and that ‘‘in 
determining the question of public interest, weight must be given to the 
immediate and prospective traffic requirements in the area, the needs of 
shippers, the effect of the proposed transaction upon existing carriers, the 
ability of the vendee to provide, and to continue to provide, the neces- 
sary service to the public along with other pertinent factors.’’ 





Recent Court Decisions 


By WarrEN H. Waaner, Editor 


Tariff construction—minimum shipments on 2 trucks on different days. 
Willingham v. Seligman, et al. (179 F. 2d 257) 


The Court of Appeals for the Fifth Circuit, on January 15, 1950, 
had before it a suit by a motor carrier to recover alleged undercharges. 
A question of tariff interpretation was involved. 

The Court held that the evidence showed that the shippers were en- 
titled to a volume rate on 40,000-pound minimum shipments, and that 
the District Court’s judgment for the shipper was proper. The tariff 
fixed a volume rate of 40,000-pound minimum shipments of shelled 
pecans from one point in one day by one shipper on one bill of lading 
for delivery to one consignee at one destination, with a modifying provi- 
sion that when the minimum weight could not be loaded on one truck 
the excess should be considered the portion of the shipment. The Court 
held that the modifying provision controlled where the shipper tendered 
57 shipments of 40,000 pounds each and the carrier could not haul them 
in one truck on same day and the excess was moved in other trucks the 
next day and each shipment was covered by a single bill of lading in 
different parts. 

The Court also held that freight tariffs are to be interpreted in much 
the same way as contracts and statutes; where general and specific provi- 
sions in freight tariffs overlap, the specific is deemed to be an exception 
to the general rule; that ambiguities in freight tariffs are resolved 
against the carrier and in favor of the shipper; and that the shipper is 
entitled to the lowest published rate properly covering his shipment. 





Carmack Amendment applies against originating railroad even though the domestic 
shipment had been preceded by transportation from a nonadjacent foreign 
country. 


Reider v. Thompson, Trustee, Missouri Pacific R. R. Co. 


On March 13, 1950, the Supreme Court passed upon the scope of 
the Carmack Amendment, Section 20 (11) of Part I of the Interstate 
Commerce Act, which permits shippers to sue the receiving carrier when 
interstate goods are transported on a through bill of lading. 

The facts in the case showed that a domestic rail carrier received 
goods at New Orleans for shipment to Boston by way of its own line 
and connecting carriers, and issued an original through bill of lading. 
The Court held the carrier was liable to the owner under the provisions 
of the Carmack Amendment for damages discovered on arrival at desti- 
nation, even though the domestic shipment had been preceded by trans- 
portation from a nonadjacent foreign country. 
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The opinion points out that there was no through bill of lading from 
the foreign country to Boston and that there was no privity between the 
rail carrier and the ocean carrier, the contract for ocean transportation 
having terminated at New Orleans. 

The test is not, in the Court’s view, where the shipment originated 
but where the obligation of the carrier as receiving carrier originated. 
Thus the Court finds no significance in the fact that the shipment in- 
volved originated in a foreign country, since that foreign portion of the 
journey terminated at the border of the United States, New Orleans. 





Under section 6(7) of the Act the line-haul service ends at point designated by 
Comm » no matter if tariff says certain plant movements are included— 
preferential services under section 6(7) of the Act—terminal services at United 
States Smelting and Mining Company, Ex Parte 104, Part Il. 


United States v. U. 8. Smelting Co. (No. 173) 

On March 27, 1950, the Supreme Court, in passing upon a 104-2 
terminal service proceeding, brought forth views as to such proceedings 
not heretofore expressed. Therefore, rather lengthy quotations are set 
forth. The District Court for the District of Utah had enjoined the 
order of the Commission. The Supreme Court reversed the District 
Court. Quoting: 


The Commission undertook its general investigation, Ex parte 
104, in the interest of establishing a uniform and equal service for 
shippers. The Commission concluded that earrier obligation for 
transportation service ends customarily when delivery is made at a 
convenient point on the siding inside or outside a consignee’s plant. 
This delivery is such as may be accomplished in one continuous 
movement without ‘‘interruption’’ occasioned for the convenience 
of the industry, and is only the equivalent of team track or simple 
placement switching. In the Commission’s view as developed in 
Ez parte 104, such a convenient delivery point marks the beginning 
and end of what is termed ‘‘line-haul’’ transportation, and is the 
extent of the service which may be performed under the line-haul 
rate. The Commission’s authority to determine the point where 
transportation duty ends and industry convenience begins was up- 
held by this Court in United States v. American Sheet & Tin Plate 
Co., 301 U. S. 402. We have repeatedly sustained the Commission 
in its application of Ez parte 104 principles to particular plants 
where it has prohibited the performance of services beyond the 
point fixed under a line-haul rate.1 In issuing cease and desist 
orders in these cases the Commission has acted pursuant to its duty 
to enforce § 6(7) of the Interstate Commerce Act, which section 


1Corn Products Refining Co. v. United States, 331 U. S. 790; Hanna Furnace 
Corp. v. United States, 323 U. S. 667; United States v. Wabash R. Co., 321 U. S. 403: 
United States v. Pan American Petroleum Corp., 304 U. S. 156; A. O. Smith Corp. v. 
United States, 301 U. S. 669; Goodman Lumber Co. v. United States, 301 U. S. 669. 





I. C. C. PRACTITIONERS’ JOURNAL 





prohibits departure from filed tariffs and the rendering of prefer- 
ential services.” 

As stated, the purpose of these proceedings before the Com- 
mission was to determine the beginning and end of line-haul serv- 
ice at appellee-smelters’ plants. The next question was whether 
the service rendered by the carriers conformed to the services de- 
limited by the Commission. Thus the Commission, in its proceed- 
ings after remand, was not concerned with the question of whether 
reasonable rates were in force, as it explained in its second report 
in the American Smelting Company case: 


‘*The question of the reasonableness of published rates or of 
charges that are or may be fixed for performing industrial 
services can be decided only in a proceeding brought, or investi- 
gation instituted, under different provisions of the act. It is 
our purpose to make it entirely clear here that our order herein 
is based solely upon our findings herein, which in turn are 
based solely upon the principles and authority established with 
the approval of the Supreme Court in our original and supple- 
mental reports in Ex Parte No. 104, Part II, and that said 
order is not based in whole or in part upon any conclusions or 
findings in connection with tariff provisions or testimony as to 
whether the published rates are reasonable and do or do not 
include compensation for switching within the plant areas. 
We hereby repudiate any reference or conclusion to the con- 
trary conveyed by our discussion or evidence relative to such 
questions and the conclusions based thereon in our prior sup- 
plemental report herein.’’ 


With that clear and distinct statement of what it was doing 
and what it was not doing, the Commission made its findings of fact 
which appear in the margin.* The essential part of the findings is 


2“No carrier, unless otherwise provided by this chapter, shall engage or partici- 
pate in the transportation of passengers or property, as defined in this chapter, unless 
the rates, fares, and charges upon which the same are transported by said carrier 
have been filed and published in accordance with the provisions of this chapter; nor 
shall any carrier charge or demand or collect or receive a greater or less or different 
compensation for such transportation of passengers or property, or for any service 
in connection therewith, between the points named in such tariffs than the rates, 
fares, and charges which are specified in the tariff filed and in effect at the time; nor 
shall any carrier refund or remit in any manner or by any device any portion of 
the rates, fares, and charges so specified, nor extend to any shipper or person any 
privileges or facilities in the transportation of passengers or property, except such as 
are specified in such tariffs.” 24 Stat. 379, as amended, 49 J. . | we 

3 The following were the findings of fact relating to the Garfield, Murray and 
Leadville plants of American Smelting. The findings with respect to the Midvale 
plant of United States Smelting were substantially identical. : 

“(1) That it is the duty and obligation of the smelters to obtain and certify to 
the carriers the values of ores for the purpose of ascertaining freight charges, and 
that the carriers are not under any obligation or duty to perform any switching oF 
other services for the purpose of ascertaining, or assisting the smelters in ascertain- 
ing, such values. 
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that line-haul began and ended at the interchange tracks, known 
as ‘‘assembly yard’’ at Midvale, the plant of United States Smelt- 
ing, and the ‘*plant yard’’ at Garfield, ‘‘hold tracks’’ at Murray, 
and ‘flat vard’’ at Leadville, the plants of American Smelting; 
that all services beyond these points were excess services not re- 
quired of the carrier as part of its line-haul carriage; and that the 
performance of services beyond these points without compensatory 
charges results in preferential service in violation of § 6(7). 

That the Commission is authorized to establish the point where 
line-haul service begins and ends is not to be doubted. The question, 
in reviewing the Commission’s determination of the convenient 
points at which line-haul or carrier transportation service begins 
and ends, is whether such determination is supported by substan- 
tial evidence,* as this Court said in United States v. Wabash R. Co., 
321 U.S. 403, 408 : 


‘‘Tn sustaining the Commission’s findings in these proceedings, 
as in related cases, this Court has held that the point in time 


“(2) That the ‘plant yard’ at the Garfield plant, the ‘hold tracks’ at the Murray 
plant, and the ‘flat yard’ at the Leadville plant, hereinafter referred to collectively as 
the ‘convenient points’ as described in the prior supplemental reports herein, are 
reasonably convenient points for the delivery and receipt of carload traffic moving 
to and from the plants of the American Smelting & Refining Company. 


“(3) That the several respondents serving said plants move loaded and empty 


freight cars from said convenient points to points within the plant areas, from such 
—_ within the plant areas to the convenient points, and between points within the 
plant areas. 

“(4) That the said services rendered within the plant areas to and from the 
convenient points are in excess of those rendered shippers generally in the receipt 
and delivery of traffic on team tracks or industrial sidings or spurs. 

“(5) That the said services rendered between points within the plant areas are in 
excess of those rendered shippers generally in the receipt and delivery of traffic on 
team tracks or industrial sidings or spurs. 

“(6) That the services from and to the convenient points and between points 
within the plant areas are not and cannot be performed in a continuous movement 
without interruption or interference at respondents’ operating convenience because 
of the disabilities of the plants, including the manner in which the industrial opera- 
tions are conducted, all as explained in the prior supplemental reports. 

“(7) That the said services rendered between the convenient points and points 
in the plant areas and between points within the plant areas are in excess of those 
performed in simple switching and team-track delivery and are industrial or plant 
— which respondents are not obligated to and should not perform at the line- 
aul rates. 

“(8) That the common-carrier transportation which respondents are obligated to 
perform begins and ends at the convenient points, and that all services beyond those 
points in the plant areas are industrial or plant services for which respondents should 
make reasonably compensatory charges. 

“(9) That the performance by respondents without reasonably compensatory 
charges in addition to the line-haul rates of the described services within the plant 
areas beyond the convenient points at any and all of the said plants results in the 
American Smelting & Refining Company receiving a preferential service not ac- 
corded shippers generally and results in the refunding or remitting of a portion of 
the rates and charges collected in violation of section 6(7) of the act.” 

4See Interstate Commerce Commission v. Hoboken Manufacturers’ R. Co., 32¢ 
U. S. 368, 378; United States v. Pan American Petroleum Corp., 304 U. S. 156, 158 
United States vy. American Sheet & Tin Plate Co., 301 U. S. 402, 408 
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and space at which the carrier’s transportation service ends 
is a question of fact to be determined by the Commission and 
not the courts, and that its findings on that question will not 
be disturbed by the courts if supported by evidence.’’ 


In the instant case there is substantial evidence to support the 
Comission’s findings that the convenient points for the beginning 
and end of line-haul were at the interchange tracks, more specifically 
characterized above. The Commission had before it the extensive 
record of the basic proceeding, which the District Court did not 
have, together with the instant supplemental proceedings. The 
Commission’s findings were based in part on the testimony of its ex- 
perts who had made personal surveys and observations of switching 
and car movements at these plants. It is apparent from the record 
that extensive intraplant services were performed on instructions 
of and for the convenience of the appellee-smelters. When a car 
is followed through its intraplant movements on a map it is demon- 
strated that extensive services were performed in excess of those 
which were established as the permissible limit of line-haul in Ez 
parte 104. The Commission’s designation of the convenient delivery 
points at each of these plants must be sustained. 

The contention of appellees is that there are now in effect 
tariffs that compensate for line-haul and plant services. These 
tariffs will be separately discussed below. Appellees urge that the 
carriers cannot be guilty of violating § 6(7) when they are fully 
compensated for carrier services in line-haul and plant services be- 
yond that, since the smelters do not then receive a preferential 
service not accorded to shippers generally. The corollary of this 
contention is that to require payment for the plant services in addi- 
tion to the line-haul rates, in accordance with the Commission’s 
orders, would be to require the smelters to pay twice for the services. 

This Court has emphasized that the preference involved in 
these proceedings is based upon an application of the standards de- 
rived from Ex parte 104 to the unique conditions at particular 
plants, a preference necessarily resulting when a service is rendered 
‘*in excess of that which the carriers are obliged to perform by their 
tariffs.’’ United States v. Wabash R. Co., supra, 412, 413. In 
Corn Products Refining Co. v. United States, 331 U. S. 790, this 
Court affirmed per curiam a decision upholding the exclusion, on 
grounds of irrelevancy, of evidence pertaining to the custom and 
practice of carriers in making delivery to other shippers. If custom 
may not be used to interpret ‘‘line-haul’’ after demarcation of 
transportation and industry service by the Commission, we think 
it follows that a carrier definition written into filed tariffs does not 
make impotent the Commission’s authority to define the point. 

A tariff, effective June 25, 1938, is considered applicable only 
to the Midvale, Garfield, and Murray plants. By this tariff the 
‘*line-haul rate includes movement of loaded cars to track scales and 
subsequent delivery to any designated track within the plant which 
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can be accomplished by one uninterrupted movement . . . from the 
road-haul point of delivery to the switching line.’’® There are 
additional charges for other services in the plants. 

If the Commission has the authority to fix the point at which 
line-haul begins and ends, and we have held that it has, and it 
designates Point X, obviously the carriers cannot by tariff fix line- 
haul at Point Y, a further point, and even add one subsequent 
movement. That would deprive the Commission of its right to de- 
termine the point. In the Commission’s judgment, which is sup- 
ported by the evidence, delivery to Point X is the equivalent of 
team track and simple placement service—the service other shippers 
receive under a line-haul rate. For the carriers to give the appellee- 
smelters service to Point Y plus 1 is to accord them service different 
from that given other shippers under Ez parte 104 and supple- 
mental proceedings. By the orders in the instant cases, line-haul is 
translated, as it were, into the tariffs as beginning and ending where 
the Commission fixed it and not where the appellee-carriers fixed it 
by tariff. Thereafter, the charge for line-haul must be to the inter- 
change tracks and not to the point fixed in the tariff. Transporta- 
tion to the latter point at the line-haul rate would be preferential 
and would violate § 6(7). 

The tariff which is considered by appellee-carriers as appli- 
cable only to the Leadville plant is set forth in the margin.* It may 
be noted that this tariff does not provide, as does the 1938 tariff 
applicable to the other plants, that the line-haul rate includes the 
intraplant services. Further, the ‘‘movement’’ specified in delivery 
of a line-haul shipment includes not just one, as provided by the 
1938 tariff, but several switching operations which the Commission 
has classified as ‘‘interrupted’’ terminal switching services, per- 
formed for the convenience of the industry only. 

The Commission has fixed the point at which line-haul or 
transportation service ends as the ‘‘flat yard’’ at Leadville and 
finds there are services performed beyond this point. These indus- 
try services must be so compensated for, and may not be wrapped 
up in delivery of a line-haul shipment. 


**Since the Commission finds that the carriers’ service of 
transportation is complete upon delivery to the industries’ 


SAn “uninterrupted movement” is defined in the tariff as “one continuous move- 
ment of switching locomotive and crew without interruption, resulting from orders 
fom, or requirements of, the smelter.” 

_ _6 This tariff is almost identical with that which was applicable to all of the plants 
in 1920. The smelters, we are informed, pay the 1938 tariff under protest, and in- 
sist upon the 1920 tariff. 


“DELIVERY OF LINE-HAUL CARLOAD SHIPMENT DESTINED TO SMELTER AT LEADVILLE, COLO. 


“Delivery of a line-haul carload me destined to smelter at Leadville, Colo., will 
include movement within smelter plant over track scales, to and from thaw-house, to 
and from a smelter sampler or to and from a combination sampler and concentrator 
to a designated unloading point indicated by the sampling company.” 
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interchange tracks, and that spotting within the plants is not 
included in the service for which the line-haul rates were fixed, 
there is power to enjoin the performance of that additional 
service or the making of an allowance to the industry which 
performs it.’’ United States v. American Sheet & Tin Plate 
Co., 301 U. S. 402, 408. 


Obviously the plant services at Leadville are different from 
those at Midvale, Garfield, and Murray under the 1938 tariff, which 
only emphasizes the wisdom of Congress in empowering the Com- 
mission to fix the point where line-haul begins and ends with a view 
to giving all shippers equivalent service. The Commission has 
standardized such service as team track or simple placement switch- 
ing. What we now hold is that the Commission has the power to fix 
the point at which line-haul or carrier service begins and ends. 
This is necessary because the need for switching varies from plant 
to plant; indeed, some plants may need no intraplant switching 
service. Thus, unless the Commission can fix the beginning and 
ending point of the line-haul some shippers would pay an identical 
line-haul rate for less service than that required by other industrial 
plants. See Baltimore & Ohio R. Co. v. United States, 305 U. S. 
507, 526. <A different point fixed by the carrier in its tariff gives 
service in excess of that accorded shippers generally as established 
in Ez parte 104, and therefore amounts to an unlawful preferential 
service. 

As to the argument that to require the carriers to conform to 
the Commission’s orders would require the appellee-smelters to pay 
twice for their service, the short answer is that appellees miscon- 
ceive the scope of this proceeding, which is solely to define what is 
embraced in line-haul transportation. We accept the admonition 
of the Commission in its second report, quoted supra, and reiterated 
in its brief, that it was not here concerned, and made no finding, as 
to whether the charge made for the service was or was not com- 
pensatory. We think that the Commission has authority to exclude 
rate questions from this proceeding. If the carriers so wish, they 
may file a new tariff to conform their charges to the services indi- 
cated in the Commission’s order. 49 U. S. C. § 6(1) and (3). If 
the carrier makes a double or unreasonable charge the industry 
may be heard upon the reasonableness of the rate. 49 U.S. C. §§ 
9, 13, 15. 

Finally it is contended that the District Court judgment should 
be affirmed because there was no appeal from the judgment and 
mandate when the case was sent back to the Commission, the court 
having found that there was no evidence to sustain a Commission 
finding that the line-haul rates were not compensatory for the 
services rendered. Appellees argue that that decision became the 
law of the case. 

The rule of the law of the case is a rule of practice, based upon 
sound policy that when an issue is once litigated and decided, that 
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should be the end of the matter. Messenger v. Anderson, 225 U. S. 
436, 444; Insurance Group v. Denver & R. G. W. R. Co., 329 U.S. 
607, 612. It is not applicable here because when the case was first 
remanded, nothing was finally decided. The whole proceeding 
thereafter was in fieri. The Commission had a right on reconsidera- 
tion to make a new record. Ford Motor Co. v. Labor Board, 305 
U. 8S. 364, 374-75. When finally decided, all questions were still 
open and could be presented. The fact that an appeal could have 
been taken from the first order of the District Court was not be- 
cause it was a final adjudication but because a temporary injunction 
had been granted in order to maintain the status quo. This was an 
interlocutory order that was appealable because Congress, notwith- 
standing its interlocutory character, had made it appealable. 28 
U. 8. C. § 1253. The appellants might have appealed, but they 
were not bound to. We think that it requires a final judgment to 
sustain the application of the rule of the law of the case just as it 
does for the kindred rule of res judicata. Compare United States 
v. Wallace Co., 336 U. 8. 793, 800-801. And although the latter is 
a uniform rule, the ‘‘law of the case’’ is only a discretionary rule 
of practice. It is not controlling here. See Southern R. Co. v. 
Clift, 260 U. 8. 316, 319. 





Meetings of Regional Chapters 


District No. 1 Chapter 


Henry E. Foley, Acting President, 10 Post Office Square, Boston, 
Massachusetts. 


Atlanta 


Paul H. Hardin, Chairman, A.T.M., The Coca Cola Company, 310 
North Avenue, N. W., Atlanta, Georgia. 


Baltimore Chapter 


O. W. Hubbard, Chairman, P. O. Box 476, Baltimore 3, Maryland. 
Members of the National Association are cordially invited to attend 
any of the regular dinners or meetings of the Baltimore Chapter. 


Chicago Chapter 


W. Y. Wildman, Chairman, 310 South Michigan Avenue, Chicago 
4, Illinois. 

Meets: 12.15 P. M. First Friday of each month at the Traffic Club 
Rooms of the Palmer House, Chicago. 


Denver Chapter 


Fred H. Booth, Chairman, Ass’t to P.T.M., Denver & Rio Grande 
Western Railroad, 101 Rio Grande Building, Denver 1, Colorado. 


District of Columbia Chapter 


Karl L. Wilson, Chairman, Middle Atlantic States Motor Carrier 
Conference, 2111 E Street, N. W., Washington 7, D. C. 

Meets bi-monthly, second Tuesday. 

Out-of-town members are invited to attend the luncheons of the 
D. C. Chapter when in Washington. However, notice of such intention 
must be transmitted to the Executive Secretary by 10:30 of the day of 
the luncheon so that reservation can be made. 


Michigan Chapter 


Harold Z. Frederick, Chairman, R. C. Mahon Company, 8650 Mt. 
Elliott Avenue, Detroit 11, Michigan. 


N. B.: Members within each of the several districts may at their own expense with 
the approval of the vice-president of the district, organize and maintain district and 
local chapters which may send delegates to annual or other meetings of the Associa- 
tion. Such chapters must conform to the constitution and by-laws of the Association. 
provided, however, that membership in the Association of Interstate Commerce 
Commission Practitioners shall be deemed a condition precedent to membership In 
any chapter. (Constitution—section 5, Article IV.) ; 

(Sample charter, i.e., that of the District of Columbia Chapter, will be found on 
pages 120-122 of December, 1939, JourNAL.) 
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Kansas City, Missouri, Chapter 


William M. Boring, Chairman, T.M., The Vendo Company, 7400 
East 12th Street, Kansas City, Missouri. 

Meets: 6:00 P. M., on the first Wednesday of each month in the 
Board Room of the Kansas City Chamber of Commerce, 11th & Baltimore 
Streets, Kansas City, Missouri. 

Out-of-town members are cordially invited to attend these meetings. 


St. Louis, Missouri, Chapter 
E. L. Williams, Chairman, Gen’l. Mgr., Lone Star Package Car 
Company, 443 Frisco Building, St. Louis 1, Missouri. 
Meets: Third Friday of each month at 12:15 P. M., at the Mark 


Twain Hotel. Out of town members are cordially invited to attend the 
luncheon and meeting. 


Metropolitan New York Chapter 
Charles H. Trayford, Chairman, General Manager, Mural Trucking 
Service, 60 Lewis Street, New York, N. Y. 


Meets: Monthly at Traffic Club of New York, Hotel Biltmore, third 
Tuesday of each month 7 :30 P. M., except June, July and August. 


Ninth District Chapter 
A. G. Grimm, G.T.M., Pillsbury Mills, Inc., 608 Second Avenue, 
South, Minneapolis 2, Minnesota. 
Meets: 6:00 P. M. Second Tuesday of each month, Y. M. C. A., 
Minneapolis, Minn. 
Northeastern Ohio 
G. H. Dilla, President, 3030 Euclid Avenue, Cleveland, Ohio. 


Philadelphia Chapter 


Joseph F. Eshelman, Chairman, 1740 Broad Street Station Building, 
Philadelphia 4, Pennsylvania. 


Pittsburgh Chapter 
Arthur C. Roy, Chairman, T. M., Eastern Gas & Fuel Associates, 
Coal Division, 236 Koppers Building, Pittsburgh 19, Pennsylvania. 


_ Meets: 7:30 P. M. Last Monday of each month. Traffie Club of 
Pittsburgh, Hotel William Penn. 


San Francisco Chapter 
William Meinhold, Chairman, Southern Pacific Company, 65 Market 
Street, San Francisco 5, California. 
Meets: San Francisco Commercial Club, last Monday of each month. 
A cordial invitation is extended to members of other Chapters and 
of the national association to attend meetings. 
Southern California Chapter 


John F. Kirkman, Chairman, Pacific Coast T. M., The Coca Cola 
Company, 963 East 4th Street, Los Angeles 13, California. 





List of New Members * 


Gerald D. Finney, (A) Association of John E. McClure, McClure & Updike, 
American Railroads, Transportation me Building, Washington 


Building, Washi 6, D.C. 
a John B. Stephan, (A) 209 S. La Salle St, 
Suite 1145, Chicago 4, Illinois. 
George A. Horkan, (A) McClure & jien Hunter White, (A) 1035 Land 
Updike, 626 Washington Building, Title Building, Philadelphia 10, Penn- 
Washington 5, D. C. sylvania. 


REINSTATED TO MEMBERSHIP 


H. C. Eargle, (B) 150334 Houston St., Ft. 
Worth, Texas. 


* Elected to Membership, March, 1950. 





